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Does Dodd-Frank Protect Foreign Whistleblowers?
Law360, New York (November 20, 2014, 10:32 AM ET) --
Section 922 of the Dodd-Frank Act establishes generous
financial rewards and broad anti-retaliation safeguards to
encourage individuals to report violations of American
securities law. Discord over the language of, and
legislative intent behind, these provisions underpins two
complementary legal questions that are percolating up the
federal judiciary in fits and starts: 1) whether the act
classifies — and protects — as “whistleblowers” employees
who inform their employers about apparent securities
violations before reporting them to law enforcement; and
2) whether the act protects as whistleblowers individuals
who report violations while on foreign soil.

The Fifth Circuit answered the first query with a resounding
“no” last year in Asadi v. G.E.,[1] rejecting the logic of
several district court decisions and dismissing the U.S.
Securities and Exchange Commission’s own interpretation
on grounds that the act unambiguously reserves whistleblower protections for those who
report lawbreaking directly to the SEC.[2] While Asadi remains the only federal appellate
decision on the question to date, district courts in other circuit jurisdictions are now divided
on whether the act protects internal reporters as whistleblowers, portending the likely
development of a cert-friendly circuit split.[3]

Less settled still is the second question. Section 922 of the Dodd-Frank Act establishes that
an employer may not “directly or indirectly” “discharge, demote, suspend, threaten, harass
... or in any other manner discriminate against” a whistleblowing employee for disclosing
apparent violations of the Sarbanes-Oxley Act of 2002, the Securities Exchange Act of 1934,
or “any other law, rule, or regulation subject to the jurisdiction of the [SEC].”[4] However,
while Section 922 clearly governs violations of American securities law stemming from
misconduct committed outside the United States, it does not expressly state whether or not
the act protects those who report such violations while they themselves are physically
overseas.

In August, the Second Circuit held that it does not. In Liu v. Siemens,[5] the circuit upheld a
ruling from the U.S. District Court for the Southern District of New York denying
whistleblower protections to a Taiwanese resident who claimed that a Siemens subsidiary
had fired him in violation of Section 922 after he complained internally that the company had
violated the Foreign Corrupt Practices Act by funneling kickback bribes to North Korean and
Chinese officials who approved the purchase of Siemens medical imaging equipment. The
circuit relied heavily on the current U.S. Supreme Court’s expansive application of the
“presumption against extraterritoriality” in holding that courts may assume Congress intends
its laws to apply only to domestic conduct “unless a contrary intent appears.”[6]

Originating in a simpler and less restrictive form more than 200 years ago,[7] the
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presumption against extraterritoriality was progressively abandoned by the courts to the
point that the Restatement (Third) of Foreign Relations Law concluded in 1987 that the
presumption no longer reflected “the current law of the United States.”[8] Four years later,
however, the Rehnquist court resuscitated — and expanded — this rebuttable presumption
against extraterritoriality in Aramco, in which a deeply divided court denied Title VII
workplace protections to an American working overseas, reasoning that courts should
assume that Congress intended a law to apply only to domestic conduct unless the
scrutinized statute contains express language suggesting otherwise.[9]

However, less than eight months later, Congress amended the Civil Rights Act of 1964 to
expressly provide precisely what the court assumed had already been considered and
intentionally omitted — coverage of extraterritorial conduct.[10] The bill passed within two
months of its introduction by votes of 93-5 and 381-38 in the Senate and House of
Representatives, respectively.[11]

Nevertheless, a narrow majority of the Roberts court has built upon Aramco’s requirement of
a “clear statement” of extraterritorial coverage to find that the presumption against
extraterritorial application had not been rebutted in Morrison v. National Australian Bank Ltd.
[12] and Kiobel v. Royal Dutch Petroleum Co.[13] (denying extraterritorial coverage to
alleged violations of Section 10(b) of the Securities Exchange Act of 1934 and the Alien Tort
Statute, respectively).

Importantly, the court in Morrison expanded the presumption beyond even what the Aramco
court[14] had established, effectively applying an unrebuttable presumption if the statute’s
express language does not provide for extraterritorial coverage. (The Aramco court had not
gone so far as to rule out the possibility that evidence of legislative intent — including
agency interpretation of the relevant law — not appearing in the statute itself could suffice to
overcome the presumption.)

Working under these recent precedents, the Liu courts both held that the anti-retaliation
provisions of Dodd-Frank do not protect whistleblowers who report foreign misconduct while
on foreign soil because the act does not expressly provide for such extraterritorial coverage.
In dismissing the case, the Southern District concluded that “[t]here is simply no indication
that Congress intended the Anti-Retaliation Provision [of Section 922] to apply
extraterritorially.”[15] The Second Circuit delved deeper in upholding the Southern District’s
ruling, finding “absolutely nothing in the text of [Section 922] ... or in the legislative history
of the Dodd-Frank Act” to suggest “that Congress intended the anti-retaliation provision to
[apply extraterritorially].”[16]

Neither Liu court, however, attempted to reconcile its conclusion that Congress did not
envision Dodd-Frank protecting foreign whistleblowers with the fact that Dodd-Frank governs
violations of the Foreign Corrupt Practices Act — a definitively extraterritorial law, and one
whose efficacy relies to a great extent on its ability to attract foreign whistleblowers. Nor did
the Liu court forward a plausible theory as to why Congress would have decided to
encourage aggressive worldwide whistleblowing by offering bounties to foreign-based
whistleblowers while at the same time concluding that protecting these same informers from
being fired (or worse) for exposing lawbreaking would not further this goal.

Instead, the Second Circuit relied on the Supreme Court holdings in Kiobel and Morrison in
reasoning that if Congress had intended for such coverage, it would have included express
language providing as much. The circuit’s rationale, again, can be traced in its modern form
to Aramco — where, as discussed above, Congress quickly amended the statute in question
to expressly convey an intent the Rehnquist court had failed to identify.

There is little doubt that Congress does not always record a mirror image of its intentions
when it drafts legislation. This is particularly so with lengthy and complex bills — and few
have been longer or more complex than Dodd-Frank, which directed 10 federal agencies to
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pass more than 400 rules and measured some 2,300 pages upon passage.[17] Nor does one
need to travel far from the foreign-coverage question to find support for this supposition:
The act’s own discrepancy between different definitions of “whistleblower” — central to the
above-described issue of internal reporting coverage — would seem to illustrate the fallibility
of legislative drafters.[18]

Nevertheless, the judicial hierarchy is the ultimate arbiter of arguably ambiguous
congressional language, and thus far, the highest court to consider the question of foreign-
reporter coverage has drawn a narrow scope. The Second Circuit dismissed Liu’s argument
that Congress intended to protect the foreign whistleblowers who the act was already
rewarding as “a concatenation of strained assumptions.”[19]

The circuit’s criticism of the plaintiff’s plea for protections from a company with only “one
slim connection to the United States” — a listing on the New York Stock Exchange — seems
likewise misplaced, as that same “slim connection” sufficed to convince Siemens to pay the
largest FCPA settlement in history as it pleaded guilty in 2008 to delivering more than $1.4
billion in bribes to government officials on four continents. The unprecedented bribery
scheme implicated the type of securities law violations now enforceable under Dodd-Frank,
as Siemens “engaged in systematic efforts to falsify its corporate books and records” to hide
bribes from Argentina to Iraq, from Bangladesh to Venezuela.[20]

Regardless, in upholding the dismissal of the Liu complaint, the Second Circuit found that
“the listing of securities [on an American exchange market] alone is the sort of “fleeting”
connection [to the United States] that “cannot overcome the presumption against
extraterritoriality.””[21] In so holding, the circuit relied on the Roberts court’s presumption
doctrine and rejected the “idea that a foreign company is subject to U.S. [s]ecurities laws
everywhere it conducts foreign transactions merely because it has ‘listed’ some securities in
the United States” as “simply contrary to the spirit of Morrison.”[22]

The Second Circuit did seem to preserve a slender opening through which international
whistleblowers may expect Dodd-Frank protection from retaliation by FCPA-covered foreign
employers: The Liu court inferred that the plaintiff’s failure to demonstrate a “meaningful
relationship between the harm [of Siemens’ reported bribery of the Chinese and North
Korean officials] and those domestically listed securities” factored into the circuit’s decision
to deprive Liu of Section 922 protections. Thus, even under this narrow reading, Section 922
may still protect foreign-based informants if they can show such a “meaningful relationship”
between the foreign misconduct and the foreign malefactor’s American-listed securities.

While no court has ruled on the foreign-coverage question since Liu,[23] the Second Circuit’s
holding is already changing behavior beyond its jurisdiction. In announcing a Dodd-Frank
whistleblower reward in September that more than doubled the next-highest bounty, the SEC
took pains to note that the whistleblower was a foreign resident and to emphasize that
foreign informants were still eligible for Section 922 rewards because, under Liu, the act’s
bounty provisions have “a different Congressional focus than the anti-retaliation
provisions.”[24]

At the same time, the agency issued an unambiguous rebuke[25] of the Liu court’s general
inference that Congress did not intend to protect or otherwise encourage foreign
whistleblowing through Section 922, with SEC whistleblower chief Sean McKessy declaring
that “[w]histleblowers from all over the world should feel similarly incentivized to come
forward with credible information about potential violations of the U.S. securities laws.”[26]
McKessy’s statement was as reflective as it was prospective: Five of the 14 Dodd-Frank
rewards the SEC has issued to date have gone to foreign-based whistleblowers.[27]

While two branches of our government continue to debate the central tenets of Liu, what is
beyond dispute is that the boundaries of Section 922’s whistleblower provisions remain very
much in flux. Should the question of the coverage of Dodd-Frank’s extraterritorial
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whistleblower protections follow the evolution of its internal-reporting brethren — and the
passionate discord the Liu decision sparked suggests it will — the public may well have to
wait for the Supreme Court to provide an answer.

—By Matthew K. Edling and Ben Fuchs, Cotchett Pitre & McCarthy LLP

Matt Edling is a partner and Ben Fuchs is a postgraduate law clerk with Cotchett Pitre &
McCarthy.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of
the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This
article is for general information purposes and is not intended to be and should not be taken
as legal advice.
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