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RECOVERIES FOR VIOLATIONS OF FEDERAL AND
CALIFORNIA ANTITRUST STATUTES SHOULD NOT BE

APPORTIONED
By Steve Williams and Elizabeth Tran'!

.

There is increased cartel behavior today, affecting more businesses and people, than

at any time since the enactment of state antitrust laws and the Sherman Act. Private

enforcement of the antitrust laws was established to protect the economy from collusion.

It was for this reason that quasi-criminal fines were included as remedies available to

private plaintiffs, such as double — and then treble — damages as well as attorneys’ fees
and costs.

The Sherman Act has been called a “charter of freedom™? and the “Magna Carta of
free enterprise”> and described as a

[cJomprehensive charter of economic liberty aimed at preserving free and
unfettered competition as the rule of trade. It rests on the premise that the
unrestrained interaction of competitive forces will yield the best allocation of
our economic resources, the lowest prices, the highest quality and the greatest
material progress, while at the same time providing an environment conducive
to the preservation of our democratic political and social institutions. But even
were that premise open to question, the policy unequivocally laid down by the
Act is competition.*

Congress passed the Sherman Act to protect consumers from inflated prices, foster
free competition in the marketplace, and encourage efficient behavior by firms.?

Congress and the state legislatures that enacted the nation’s antitrust laws intended
private enforcement to be an important tool in preventing cartel behavior. Courts have
interpreted the antitrust laws with a view to promoting that purpose.® The primacy of
the deterrent goals of the Sherman Act and the Cartwright Act (and other state antitrust
laws) has been a constant since the enactment of those statutes.

1 Steve Williams is a partner and Elizabeth Tran is a principal at the Burlingame, California office of
Cotchett, Pitre & McCarthy, LLP. The authors wish to thank Gabriel Peixoto for his contributions
to this article.
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Congress provided for private remedies and penalties to enforce the Sherman Act
because it recognized that government resources were limited and that compliance with
the antitrust laws was critical to the economic health of the nation. It is for this reason
that Congress provided broad remedies for private plaintiffs who would act as “private
attorneys general.” 7 The Supreme Court has stated that “[e]very violation of the antitrust
laws is a blow to the free-enterprise system envisaged by Congress” and that the “system
depends on strong competition for its health and vigor.”®  Congress believed that
providing remedies — including treble damages — to private plaintiffs would “open the
doors of justice to every man”? while furthering the Sherman Act’s overarching goal of
deterring collusion. The importance of private actions as a tool in the enforcement of
the antitrust laws has been repeatedly recognized by the Supreme Court and invoked in
its construal of the Sherman Act.!?

The California State Legislature premised its decision to provide remedies to indirect
purchasers on these same goals. The availability of remedies to indirect purchasers, in
addition to those remedies available to direct purchasers under federal law, is necessary
to effectuate that policy and to deter antitrust violations. ~Further, it has long been
recognized that the states’ power to regulate economic conduct and to protect consumers
and competition is not limited by federal antitrust laws. For this reason, damages should
not be apportioned between plaintiffs suing under federal and state laws. To do so
would contravene the intent of Congress and the state legislatures, and would contradict
the rulings of the United States Supreme Court and California Supreme Court in
interpreting these statutes. Apportioning damages between claimants under federal and
state antitrust laws would frustrate the goal of deterring antitrust violations and would
embolden cartels to continue their behavior. :

As discussed below, three cases unequivocally establish that the states may provide
remedies for antitrust violations that are in addition to those provided by federal law, that
those remedies cannot affect federal law, and that federal law does not limit the remedies
provided by state law. Limiting the availability of the full range of remedies provided
by both state and federal law by apportioning damages would contravene the intent of
the respective sovereigns, violate fundamental principles of federalism, and frustrate the
primary goal of state and federal antitrust laws of protecting competition and preventing
collusive conduct at a time when such conduct is pervasive.

I. HANOVER SHOE

In Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S. 481 (1968) (“Hanover Shoe™)
the Supreme Court held that an antitrust defendant could not assert as a defense that a

7 See, e.g., 21 Cong. REc. 2456 (1890) (remarks of Sen. Sherman).
Hawaii v. Standard Oil Co., 405 U.S. 251, 262 (1972).
9 51 Cong. REC. 9073 (1914) (statement of Rep. Webb).

10 Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 130-31 (1969) ([T]he purpose of giving
private parties treble-damage and injunctive remedies was not merely to provide private relief but
was to serve as well the high purpose of enforcing the antitcust laws) (citation omitted); Minn.
Mining, 381 U.S. at 318; Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 486 n. 10 (1997)
(treble damages were regarded by Congress as a way of “giv([ing] the injured party ample damages
for the wrong suffered” and as an important means of enforcing the law){citation omitted).
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(direct plaintiff did not suffer injury because it had passed on overcharges to its customers.
The Court concluded that when a plaintiff shows that it paid an illegal overcharge and
also shows the amount of the overcharge, it “has made out a prima facie case of injury
and damage.”!!

The Court identified two reasons why accepting the pass-on defense would frustrate
the purposes of the Sherman Act. First, it would require courts to consider numerous
complex factors and create a burden of proof on plaintiffs that “would normally prove
insurmountable.”'?  In Clayworth, the California Supreme Court acknowledged the
United States Supreme Court’s concern that such a defense would depend on “massive
and complex showings and rebuttals, potentially sidetracking every antitrust trial in a
host of issues collateral to the central claim — whether the defendant had engaged in
illegal anticompetitive conduct.”*® The Court’s second rationale was that accepting this
defense would discourage private antitrust enforcement. If the pass-on defense were
permitted, “those who violate the antitrust laws by price fixing or monopolizing would
retain the fruits of their illegality because no one was available who would bring suit
against them” seriously compromising the enforcement of the antitrust laws.!*

II. ILLINOIS BRICK

In Il Brick Co. v. Ill, 431 U.S. 720 (1977) (“Ilinois Brick™), a sharply divided
Supreme Court held that indirect purchasers could not use a pass-on theory to sue for
overcharges from antitrust violations. In Illinois Brick, the State of Illinois alleged that
concrete block manufacturers had engaged in price fixing in violation of the Sherman
Act. The resulting illegally increased prices had then been passed on to masonry
contractors, who passed them on to general contractors, who then charged the State of
Illinois higher prices to build buildings. The majority of the Court deemed the result
necessary as a corollary to Hanover Shoe — i.e., it would be unfair to deny the pass-on
defense to defendants being sued by direct purchasers, while allowing indirect plaintiffs
to recover the overcharges that had been passed on to them.

The Court identified three primary rationales for its result. The first rationale

was that permitting indirect purchaser claims under federal law would create a risk of
~ double recovery in cases where both direct and indirect purchasers brought claims against
the same defendants.!® The second rationale — similar to one of the underpinnings of
Hanover Shoe ~ was that indirect purchaser claims would involve unmanageably complex
issues as courts tried to trace overcharges through the chain of distribution of price-fixed
products.’® The third rationale was that Hanover Shoe was correct in its judgment that
the Sherman Act would “be more effectively enforced by concentrating the full recovery
for the overcharge in the direct purchasers rather than allowing every plaintiff potentially

11 Hanover Shoe, 392 U.S. ac 489.

12 Id at494. .

13 Clayworth, 49 Cal. 4th 758, 768 (2010), citing Hanover Shoe, 392 U.S. at 493.
14 Hanover Shoe, 392 U.S. at 494.

15 Hlinois Brick, 431 U.S. at 730-31.

16 Id. ac 730-31.
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affected by the overcharge to sue only for the amount it could show was absorbed by it.”??
It is important to note that the limitations of MMlinois Brick are not based on the text of the
Clayton Act. The Clayton Act specifically authorizes “any person” to recover under the
Sherman Act.!® Instead they were created by the Court for the policy reasons set forth
in the opinion. '

The Illinois Brick dissenters asserted that the rationales of Hanover Shoe — in particular
encouraging private enforcement of the antitrust laws — should have led the Court to
permit indirect purchaser claims. It is implicit in the rationale of Hanover Shoe that direct
purchaser plaintiffs. might be overcompensated, but this result was preferable to the risk of
weakened deterrence of antitrust violations and allowing antitrust violators to keep their
ill-gotten gains.'” The dissent argued that permitting indirect purchaser claims under the
Sherman and Clayton Acts would therefore further the same policies of deterrence that
led to the result in Hanover Shoe. 2

California, like many other states, responded to Illinois Brick almost immediately by
amending its antitrust statute, the Cartwright Act, to prevent Hllinois Brick from creating
any limitations on the right to recover under state law. A.B. 3222 passed both houses of
the California State Legislature unanimously. It rejected Illinois Brick as a matter of state
law by providing that a suit under the Cartwright Act could be brought by any injured
person, “regardless of whether such injured person dealt directly or indirectly with the
defendant.”# As the California Supreme Court stated not long after this amendment,
“California’s 1978 amendment to section 16750 in effect incorporates into the Cartwright
Act the view of the dissenting opinion in Illinois Brick (431 U.S. at p. 748) that indirect
purchasers are persons ‘injured’ by illegal overcharges passed on to them in the chain of
distribution.”?? In addition to California, more than half of the states, by either judicial
decision or legislation, have rejected Illinois Brick as a matter of state law and granted
indirect purchasers the right to bring suit under state antitrust law.2

III. ARC AMERICA

California v. ARC Am. Corp. (“ARC America™)?* directly presented the question of
whether the states could provide antitrust remedies for indirect purchasers even if those

17 Id. at 735,

.18 15U.S.C. § 15(@a) (“any person who shall be injured in his business or properry by reason of anything
forbidden in the antitrust laws may sue therefor in any districe court of the United States in the
district in which the defendant resides or is found or has an agent, without respect to the amount
in controversy, and shall recover threefold the damages By him sustained, and the cost of suit,
including a reasonable attorney’s fee™).

19 See also Clayworth, 49 Cal.4th ac 783 (“[t]he goal of deterring antitrust violations and concerns that
a given private party may receive a windfall are not of equal weight™).

20 Id. at 752-53.
21 Cal. Bus. & Prof. Code § 16750(a), added by Stats. 1978, ch. 536, § 1, p. 1693.
2 Union Carbide Corp. v. Super. Ct., 36 Cal.3d 15, 20 (1984).

23 ABA SECTION OF ANTITRUST LAw, INDIRECT PurcHAsER LiTicaTION HANDBOOK CHAPTER XV,
5-8 (6TH ED. 2007).

24 ARC America, 490 U.S. 93 (1989).
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remedies were duplicative of remedies available to direct purchasers under the Sherman
Act. In ARC America, the States of Alabama, Arizona, California, and Minnesota
brought suit alleging “violations of their respective state antitrust laws under which, as a
matter of state law, indirect purchasers arguably are allowed to recover for all overcharges
passed on to them by direct purchasers.”? These state claims were centralized before
the United States District Court for the District of Arizona as part of the multidistrict
litigation In re Cement and Concrete Antitrust Litig., MDL No. 296, anné with direct
purchaser claims. Several classes were certified and several defendants settled, creating
a settlement fund in excess of $32 million intended to cover both the federal and state
antitrust claims. Distribution of the settlement fund was left for later resolution.

The states sought payment out of the settlement funds, and direct purchasers
objected. The district court refused to permit the states to recover pursuant to the state
indirect purchaser statutes, holding that “[s]uch statutes are clear attempts to frustrate the
purposes and objectives of Congress, as interpreted by the Supreme Court in Ilinois Brick,
and, accordingly, are preempted by federal law.”26

The Ninth Circuit affirmed?’ on the basis of the “three purposes or objectives
of antitrust law in this context™ (1) avoiding unnecessarily complicated litigation; (2)
providing direct purchasers with incentives to bring private antitrust actions; and (3)
avoiding multiple liability of defendants.?? The Ninth Circuit concluded that state laws
permitting indirect purchasers to recover were preempted because they would conflict
with these three policy goals.??

The Supreme Court framed the issue before it as “whether this rule limiting
recoveries under the Sherman Act also prevents indirect purchasers from recovering
damages flowing from violations of state law, despite express state statutory provisions
giving such purchasers a damages cause of action.”®® The Court conducted an analysis
of pre-emption principles and concluded that there was no bar to the state law indirect
purchaser claims. In noting the “pre-sumption against finding pre-emption of state law
in areas traditionally regulated by the States,” the Court concluded that “[gliven the
long history of state common-law and statutory remedies against monopolies and unfair
business practices,[ ] it is plain that this is an area traditionally regulated by the States.”!

25 Id. ac 98.

26 Id. ac 99.

27 In re Cement and Concrete Antitrust Litig.; 817 E.2d 1435 9th Cir. (1987).
28 I at 14;5.

29 Id.
30 ARC America, 490 U.S. at 100.
31 Id. at 101; see also n. 4, recognizing that “[a)t the time of the enactment of the Sherman Ace, 21

States had already adopted their own antitrust laws” and that “{m]oreover, the Sherman Actitself, in
the words of Senator Sherman, ‘does not announce a new principle of law, but applies old and well
recognized principles of the common law to the complicated jurisdiction of our State and Federal
Government.'”(citation omitted).
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In reversing the Ninth Circuit, the Court relied on several prior decisions holding
that federal antitrust laws do not pre-empt state law.>?> The Court stated that state
indirect purchaser laws are “consistent with the broad purposes of the federal antitrust
laws: deterring anticompetitive conduct and ensuring the compensation of victims of that
conduct.”® In a critical passage, the Court stated:

It is one thing to consider the congressional policies identified in Illinois Brick and
Hanover Shoe in defining what sort of recovery federal antitrust law authorizes;
it is something altogether different, and in our view inappropriate, to consider
them as defining what federal law allows states to do under their own antitrust
law. As construed in Illinois Brick, § 4 of the Clayton Act authorizes only direct
purchasers to recover monopoly overcharges under federal law. We construed
§ 4 as not authorizing indirect purchasers to recover under federal law because
that would be contrary to the purposes of Congress. But nothing in Illinois Brick
suggests that it would be contrary to congressional purposes for States to allow
indirect purchasers to recover under their own antitrust laws.>*

The Court further noted that state indirect purchaser statutes “cannot and do not
purport to affect remedies available under federal law.”3 The Court rejected arguments
that state indirect purchaser statutes might create a disincentive to direct purchaser suits
before turning to the Ninth Circuit’s conclusion that permitting state indirect purchaser
claims “might subject antitrust defendants to multiple liability, in contravention of
the ‘express federal policy’ condemning multiple liability.”3 The Supreme Court
emphatically rejected this argument:

[ ] Hllinois Brick, as well as Associated General Contractors and Blue Shield, all were
cases construing § 4 of the Clayton Act; in none of those cases did the Court
identify a federal policy against States imposing liability in addition to that
imposed by federal law. Ordinarily, state causes of action are not pre-empted
solely because they impose liability over and above that authorized by federal
law, see Silkwood v. Kerr-McGee Corp., 464 U.S. [238], at 257-258; California v.
Zook, 336 U.S. 725, 736 (1949), and no clear purpose of Congress indicates that
we should decide otherwise in this case.’’

32 Watson v. Buck, 313 U.S. 387, 403 (1941); Puerto Rico v. Shell Co., 302 U.S. 253, 259-260 (1937).

33 ARC America, 490 U.S. at 102.

34 Id. at 103.

- 35 .

36 Id at 105, quoting In re Cement and Concrete Antitrust Litig., 817 F.2d at 1446; the Ninth Circuit
had cited Associated Gen. Contractors of Cal., Inc. v. Carpenters, 459 U.S. 519, 544 (1983) (“Associated
General Contractors”), and Blue Shield of Va. v. McCready, 457 U.S. 465, 474-75 (1982) (“Blue Shield™)
for this proposition.

37 ARC America, 430 U.S. at 105.
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