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DENNIS LENEHAN and ALEXANDRA LENEHAN, individually and as trustees for
THE LENEHAN 1990 REVOCABLE TRUST ("PLAINTIFFS"), hereby complain of the
Defendants named herein as follows, based on information and belief, other than the allegations in

paragraphs 5 and 9, for which they have personal knowledge.
L. INTRODUCTION

L The Millennium Tower is a massive, 58-story condominium building in San
Francisco. Even before units were sold to residents, the skyscraper began sinking into the soil
below and leaning precariously. The building had already sunk more than 8 inches by the time
construction was completed in 2009. Despite knowledge of the extraordinary settlement, the
developer sold the building's 419 units to unsuspecting residents without any mention of the fact
that the building had sunk at a rate greater than designers originally forecast.

2. Today, the Millennium Tower building has sunk at least 16 inches and is leaning 2
inches sideways.! By some estimates, the building eventually could sink as much as 31 inches,

with the angle of the tilt increasing.’

! J.K. Dineen, "Sinking Millennium Tower under stress in 2014, engineers found," San Francisco Chronicle (Sept. 30,
2016), available at: http://www.sfgate.com/bayarea/article/Sinking-Millennium-Tower-under-stress-in-14-
9476271.php

2 J.K. Dineen, "As charges fly in SF, tests begin on sinking Millennium Tower," San Francisco Chronicle (Sept. 27,
2016), available at: http://www.sfchronicle.com/bayarea/article/ As-charges-fly-in-SF-tests-begin-on-sinking-
9289898.php

COMPLAINT FOR DAMAGES 1
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3. The building's movement is so pronounced, it is detectible in satellite imagery taken
by the European Space Agency.? For residents, the predicament spells an uncertain and frightening

future:

One prominent architect suggested that you might have to lop 20
stories off the top of the 58-story building to make it light enough
so that it will stop descending into the landfill... Another
suggested to me that they might have to take the whole building
apart and put it back together with a new foundation... And
they were both serious.

-- Former San Francisco Mayor Willie Brown (emphasis added).*

4. There is plenty of finger-pointing among those who contributed to and concealed
the ongoing movement of the building from Millennium Tower homeowners. The developers,
engineers, architects, and builders of the Millennium Tower acknowledge that the skyscraper sank
during the course of its construction.’ However, they now contend that the land beneath it was
further compromised by construction of the new Transbay Terminal transit center.

I
1
I
/
I
1
/

3 Associated Press, "San Francisco's leaning Millennium Tower seen sinking from space" (Nov. 28, 2016), available
at: http://www.cbsnews.com/news/san-franciscos-leaning-millennium-tower-seen-sinking-from-space/

* Willie Brown, "Trump, Clinton are playing to the same crowd," San Francisco Chronicle (Aug. 27, 2016), available
at: http://www.sfchronicle.com/bayarea/williesworld/article/Trump-Clinton-are-playing-to-the-same-crowd-
9187904.php

3 Jonathan Bloom, "Luxury Skyscraper Millennium Tower Sinking in Downtown San Francisco," KGO-TV (Aug. 1,
2016), available at: http://abc7news.com/realestate/luxury-skyscraper-millennium-tower-sinking-in-downtown-
sf/1452701/

COMPLAINT FOR DAMAGES 2




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

5. PLAINTIFFS are owners of a condominium unit in the Millennium Tower. They
would not have purchased their unit and/or paid substantially less, had material information
concerning the building's movement been properly disclosed. As a result of being misled, the value
of their unit has precipitously fallen to a level where lenders are no longer willing to finance the
sale of units to potential buyers. Furthermore, the destabilization of the building, cracks to the
foundation, and public perception of the property as a hazard, due to the actions of the TJPA,

amount to a taking of their property.
IL. JURISDICTION AND VENUE

6. This Court has jurisdiction over this matter pursuant to Section 395 of the Code of
Civil Procedure. At all relevant times, DEFENDANTS, and each of them, have resided in, been
incorporated in, or done significant business in the state of California so as to render the exercise
of jurisdiction over DEFENDANTS, and each of them, by California Courts consistent with
traditional notions of fair play and justice. A substantial part of the events that caused
PLAINTIFFS' damages occurred in the County of San Francisco and in the State of California.
s Venue is proper in this Court because the real property that is the focus of the

litigation — the Millennium Tower at 301 Mission Street — was built and is located in the County of

& Source: Mike Chino for /nhabitat, http://inhabitat.com/photos-san-francisco-is-building-the-future-of-public-
transportation-beneath-a-5-4-acre-rooftop-park/san-francisco-transbay-center-construction-2014-8/

COMPLAINT FOR DAMAGES 3
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San Francisco. Thus, a substantial part of the events, acts, omissions, and transactions complained
of herein occurred in and/or originated from the County of San Francisco.

8. The amount in controversy exceeds the jurisdictional minimum of this Court.

III. THE PARTIES
A. PLAINTIFFS

9. Plaintiffs DENNIS and ALEXANDRA LENEHAN, individually and as Trustees
of the Lenehan 1990 Revocable Trust, own and live in the condominium located at 301 Mission
Street, Unit 49C, San Francisco, California 94105, which they purchased on or about March 24,
2014.

B. DEFENDANTS

1. Millennium Defendants

10. MILLENNIUM PARTNERS I, INC. is a New York corporation, d/b/a New York
SF Millennium Partners I, Inc., with its principal place of business at 1995 Broadway, 3rd Floor,
New York, New York 10023.

11.  MILLENNIUM PARTNERS MANAGEMENT, LLC is a New York limited
liability company with its principal place of business at 1995 Broadway, 3rd Floor, New York,
New York 10023. MILLENNIUM PARTNERS MANAGEMENT, LLC is a real estate
developer of luxury residential, urban, and mixed use properties, including the Millennium Tower
located at 301 Mission Street, San Francisco, California.

12. MISSION STREET DEVELOPMENT LLC is a Delaware limited liability
company with its principal place of business at 1995 Broadway, 3rd Floor, New York, New York
10023. MISSION STREET DEVELOPMENT LLC is the developer of the luxury residential
high rise condominium building located at 301 Mission Street, San Francisco, California 94105.

13.  MISSION STREET HOLDINGS LLC is a limited liability company organized
under the laws of Delaware with its principal place of business at 1995 Broadway, 3rd Floor, New
York, New York 10023. MISSION STREET HOLDINGS LLC is the sole member of Defendant
MISSION STREET DEVELOPMENT LLC.

COMPLAINT FOR DAMAGES 4
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14.  Defendants MILLENNIUM PARTNERS I, INC., MILLENNIUM PARTNERS
MANAGEMENT, LLC, MISSION STREET DEVELOPMENT LLC, and MISSION
STREET HOLDINGS LLC are collectively referred to herein as the "MILLENNIUM
DEFENDANTS." The MILLENNIUM DEFENDANTS were the developers for the property at
301 Mission Street, San Francisco, California 94105, which is known as the Millennium Tower.

15.  Each of the MILLENNIUM DEFENDANTS is the alter ego of each of the other
MILLENNIUM DEFENDANTS. At all times herein mentioned, there existed a unity of interest
and ownership among the MILLENNIUM DEFENDANTS such that any individuality and
separateness among them have ceased.

16.  Defendants MILLENNIUM PARTNERS I, INC., MILLENNIUM PARTNERS
MANAGEMENT, LLC, and MISSION STREET DEVELOPMENT LLC are defendants in
the cross-complaint filed by Transbay Joint Powers Authority in San Francisco Superior Court
Case No. CGC-16-553758. The allegations in that action arise from the same transactions or series

of transactions alleged herein and involve common issues of law and fact.

2. Transbay Joint Powers Authority

17. TRANSBAY JOINT POWERS AUTHORITY ("TJPA") is a public entity with
its principal office located at 201 Mission Street, Suite 2100, San Francisco, California 94105. The
TJPA was created by a Joint Powers Agreement dated as of April 2, 2001 among the City and
County of San Francisco, the Alameda-Contra Costa Transit District, and the Peninsula Corridor
Joint Powers Board.

18. TJPA has received claims pursuant to Section 910 of the Government Code from
several parties with interests in this matter. In the Joint Status Conference Statement filed in
Lehman, et al. v. Transbay Joint Powers Authority, et al., San Francisco Superior Court Case No.

CGC-16-553758, and related cross-actions, filed January 9. 2017, TJPA stated that:

The TIPA and the City have received Government Code claims
from a number of other parties who have asserted claims arising
from the excessive settlement and tilt of the Millennium Tower
that will likely result in additional related lawsuits being filed in
the near future. A list of Government Code claims received by the
TJPA or the City to date (from persons other than Plaintiffs) is

COMPLAINT FOR DAMAGES 5
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attached as Exhibit 1. The TJPA and the City believe that all
related cases should be assigned to this Court to coordinate
and manage discovery and, if necessary, that consolidated
trials should he held on common issues of law and fact.

Joint Status Conference Statement, at p. 42 (emphasis added). The Joint Status Conference
statement indicates that Government Code claims were made by: multiple condominium

owners/plaintiffs in the Lehman action; the Millennium Tower Association on August 23. 2016;

Mission Street Development LLC, Millennium Partners I, Inc. on September 26, 2016;

condominium owners David Bowen and Barbara Simons on October 13. 2016; condominium

owners Joseph Clifford Montana Jr. and Jennifer S. Montana, individually and as Trustees of the
Montana 1990 Family Trust on October 27. 2016; and condominium owners Gerald and Patricia
Dodson, Pamela Buttery, Viniti Narain Mahbubani, Paula B. Pretlow, Helena Geng, Joanne Fox,
Jeffrey A. and Jeanette C. Saal, Elaine MacDonald, Eva Lum Camp, Nina Abagian, Giovanni and
Vanessa Colella, Frank J. Jernigan, Joel D. & Rita Choit Alder, Stirling Spencer, Gary Demasi,
Tyrone & Theresa Strickland, Catherine Farrell, Andrea Reid, Herbert & Edda Finkelman, Seung

P. Kim, Joyce Ratner, Jerold B. & Phyllis A. Rosenberg between the dates of November 15. 2016

and December 16. 2016.

19.  PLAINTIFFS herein served their claim on Defendant TJPA pursuant to Section
910 of the Government Code on February 10. 2017. PLAINTIFFS are informed and believe, and

thereon allege, that the prior claims discussed in paragraph 18 above gave Defendant TJPA fair
and adequate notice of the claims asserted herein. As noted above, TJPA stated in the Joint Status
Conference Statement filed in the Lesman action that it "believe[s] that all related cases should be
assigned to this Court to coordinate and manage discovery and, if necessary that coordinated trials
should be held on common issues of law and fact" indicating that TJPA has rejected and/or
refused to resolve the claims of the condominium owners who made Government Code claims
previously. Furthermore, Defendant TJPA has publicly denied responsibility for the conduct
complained of by PLAINTIFFS herein through statements made to the media and in press

releases, including the following:

COMPLAINT FOR DAMAGES 6
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e TJPA press release dated October 4, 2016, titled "Claims Regarding the Impact of
Dewatering and Other Underground Work at Transbay Transit Center Construction Site
Are Not Accurate;"

e TJPA press release dated September 20, 2016, titled "Evidence does not support
Millennium Partners” claim that the TIPA’s dewatering is the cause of the excessive
vertical settlement and tilting of the Millennium Tower;"

o TJPA press release dated September 13, 2016, titled "Transbay Joint Powers Authority
Denies Withholding Reports of Tilting and Excessive Settlement of the Millennium
Tower;" and

e TJPA press release dated August 1, 2016, titled "Transbay Joint Powers Authority Denies
Responsibility for Tilting and Excessive Settlement of the Millennium Tower."

20.  Accordingly, the claims served on Defendant TJPA pursuant to Section 910 of the

Government Code by the PLAINTIFFS herein are subject to the same treatment -- rejection.
C. OTHER DEFENDANTS

21. The true names and capacities, whether individual, corporate, associate or otherwise
of the Defendants DOES 1 through DOES 100, inclusive, are unknown to PLAINTIFFS who
therefore sue said Defendants by such fictitious names pursuant to Code of Civil Procedure § 474;
PLAINTIFFS further allege that each of said fictitious Defendants is in some manner responsible
for the acts and occurrences hereinafter set forth. PLAINTIFFS will amend this Complaint to
show their true names and capacities when the same are ascertained, as well as the manner in

which each fictitious Defendant is responsible.
D. AGENCY AND CONCERT OF ACTION

22. At all times herein mentioned, DEFENDANTS and each of them, were the agents,
servants, employees, partners, aiders and abettors, co-conspirators, and/or joint venturers of each
of the other DEFENDANTS named herein and were at all times operating and acting within the
purpose and scope of said agency, service, employment, partnership, enterprise, conspiracy, and/or
joint venture, and each DEFENDANT has ratified and approved the acts of each of the remaining
DEFENDANTS. Each of the DEFENDANTS aided and abetted, encouraged, and rendered

COMPLAINT FOR DAMAGES 7
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substantial assistance to the other DEFENDANTS in breaching their obligations to PLAINTIFF,
as alleged herein. In taking action to aid and abet and substantially assist the commission of these
wrongful acts and other wrongdoings complained of, as alleged herein, each of the

DEFENDANTS acted with an awareness of its primary wrongdoing and realized that its conduct

would substantially assist the accomplishment of the wrongful conduct, wrongful goals, and

wrongdoing.

IV. FACTUAL BASIS FOR CLAIMS
As THE CONDOS WERE SOLD AS NEWLY BUILT HOMES FOR PLAINTIFFS TO ENJOY
23. Construction of the Millennium Tower was completed in early 2009, with the

building's grand opening on April 23, 2009. The 645 foot skyscraper was, at the time of its
completion, the tallest and most expensive residential building west of the Mississippi’ and among

San Francisco's tallest high rise buildings.

Photo: Mchawi Noble Je, The Chronicle

24, The MILLENNIUM DEFENDANTS are well known for building luxurious
residences in urban settings. In 2001, the MILLENNIUM DEFENDANTS completed the Four
Seasons Hotel and Residences at 757 Market Street in San Francisco. This set high expectations

for the equally grand Millennium Tower, located just five blocks away.

7 J.K. Dineen, "Millennium Tower soars to new heights," San Francisco Business Times (Mar. 28, 2010), available at:
http://www.bizjournals.com/sanfrancisco/stories/2010/03/29/focus3.html

COMPLAINT FOR DAMAGES 8
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CRAND RESIDENCES

25.  Construction of the Millennium Tower was completed in early 2009. All 419
condominium units were sold by 2013. Even today, the MILLENNIUM DEFENDANTS boast
that the Millennium Tower was "[i]nspired by the very essence of San Francisco, in form and in
function, this is an address like no other" with condominiums that are "canvases where owners
create their own unique San Francisco lifestyle. Streetwise and close to the city’s energy.
Comfortably situated in a welcoming, open aerie... Here, urban luxury living is elevated to an art
form."® The "luxury living" includes a 20,000 square foot "Club Level," which includes a wine
cellar, a tasting room, an outdoor terrace, a state-of-the-art fitness center, and a movie screening

room.

B. THE MILLENNIUM TOWER WAS BUILT ON MUD AND SAND, NOT THE BEDROCK
DEEPER BELOW

26.  The location of the Millennium Tower has not always been the dense urban area as

we know it today. In fact, the area was part of the San Francisco shoreline in the 1840s.” The land

8 Website for the Millennium Tower, located at: http://millenniumtowersf.com/

? Transbay Transit Center Excavation Facts, available at: http:/transbaycenter.org/uploads/2014/02/Transbay-Transit-
Center-Excavation-Fact-Sheet-2.10.14.pdf

COMPLAINT FOR DAMAGES 9
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was filled using various materials to push the shoreline out approximately six blocks, to where it
now exists along the Embarcadero. '
27 Even below the levels of landfill, the ground contains different layers of soil, sand,

and mud before solid bedrock is reached.

Soil Layers at the Millennium Tower Site!!

Type of Material Depth Age of Material

Fill, including debris Street level down to 1906 to present

from the 1906 10 feet deep

earthquake

Dune Sand 10 to 20 feet deep 1849-1906

Bay Mud > 20 feet deep 6,000 B.C. to 1849

Marine Sand > 30 feet deep 12,000 B.C. to 6,000
B.C.

Colma Sand > 40 feet deep 100,000 B.C. (Ice Age)
to 12,000 B.C.

0Old Bay Clay > 95 feet deep 130,000 (before the last
Ice Age) to 100,000 B.C.

Bedrock =200 feet deep

and deeper

28.  The characteristics of the soil are important considerations when designing a
building. The soil must be able to withstand the weight of the completed building. To that end, the
type and design of a building's foundation is critical.

29.  The foundation for the Millennium Tower is a 10-foot thick slab of reinforced
concrete laid on top of 900 "friction piles." Friction piles distribute and transfer some of the

pressure to the soil surrounding the surface of the pile."

19 Transbay Transit Center Excavation Facts, available at: http://transbaycenter.org/uploads/2014/02/Transbay-Transit-
Center-Excavation-Fact-Sheet-2.10.14.pdf

! Adapted from Transbay Transit Center Excavation Facts, available at:
http://transbaycenter.org/uploads/2014/02/Transbay-Transit-Center-Excavation-Fact-Sheet-2.10.14.pdf

COMPLAINT FOR DAMAGES 10




o ~1 O wn ke W N

O

10
11
15
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

End Bearing Pile Friction Pile

Strong Soil

or Rock

Source: http://www.understandconstruction.com/pile-foundations.html

30.  The friction piles beneath the Millennium Tower were driven down 60 to 90 feet
into compacted sand and soil beneath the building, i.e., they went through the dune sand, bay mud,
marine mud, and Colma sand. However, the friction piles did not extend sufficiently far to reach
the sturdier old bay clay or bedrock.

31. By comparison, the foundations for buildings neighboring the Millennium Tower
use end-bearing piles, which go significantly deeper into the ground and rest on the bedrock below.
Piles for the 70-story, 802-foot-tall skyscraper at 181 Fremont Street, San Francisco, extend
downward more than 260 feet and are drilled into bedrock.'® Similarly, the foundation for the 61-
story, 1,070 foot tall Salesforce Tower, located adjacent to the Transbay Terminal, has piles that

descend downward 265 feet into bedrock. '

C. THE MILLENNIUM DEFENDANTS KNEW OF THE EXCESSIVE SINKING AND LEANING
LONG BEFORE THE CONDOS WERE SOLD TO RESIDENTS

32. Before construction began in 2005, the MILLENNIUM DEFENDANTS

communicated with DeSimone Consulting Engineers (the structural engineering firm), Treadway

12 Soil Mechanics, Encyclopedia Britannica, available at https://www.britannica.com/science/soil-mechanics#ref77725
13 Scott Lucas, "181 Fremont goes beyond code, a selling point in wake of Millennium Tower mess," San Francisco
Business Times (Oct. 26, 2016), available at: http://www.bizjournals.com/sanfrancisco/blog/real-estate/2016/10/creq-

181-fremont-millennium-towers-structural-code.html

14 https://www.clarkconstruction.com/our-work/projects/salesforce-tower

COMPLAINT FOR DAMAGES 11
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& Rollo (the geotechnical engineer), and Webcor Builders (the general contractor) about matters
essential to the proper design of the Millennium Tower.

33.  Building the Millennium Tower required temporary "dewatering." Dewatering is
the process of pumping and removing groundwater from the area in which construction is to occur.
Dewatering was necessary to facilitate excavation of the site for the underground parking garage
and to lay the foundation for the Millennium Tower. Evaluating and monitoring the effects of
dewatering are a critical part of the construction process because it compresses the underground
sand and soil. Therefore, the effects of dewatering are highly relevant to analyzing the amount by
which a building's foundation will sink and whether any sinking would be uniform or uneven.

34. Treadway & Rollo prepared a geotechnical report in January 2005 in which it
described the depths and types of soil at the Millennium Tower site. The report recommended
driving the friction piles into the Colma sand, i.e., the layer of earth immediately above the old bay
clay. Treadwell & Rollo's January 2005 report indicated that the temporary dewatering, along with
the weight of the building, would result in the Millennium Tower settling by a small, measurable
amount.

35. In a memorandum dated February 14, 2005, Treadwell & Rollo provided settlement
estimates at five milestones during construction and before the condominiums would be sold to
residents, as well as projections for 3, 5, 10, and 20 years after completion (the "Treadwell
Memo").

11

117

117
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TreadwelliRollo

MEMORANDUM

TO: Steve Patierson - Millenniumn Partners

FROM: Christopher A. Ridley
Ramin Golesoridsi

cC Derrick Roorda - DeSimons Consulting Englneers
Chuck Trepinzki = Webcor Builders

DATE: 14 Februgry 2005

PROJECT: 3157.02

SUBJECT: Rate of Settlement at Boundary Between Tower aud Podivm Stuctares
301 Mission Strest

San Franeisco, Califoria Mumber of Pages: 2

36. The Treadwell Memo states, in relevant part:

We understand these estimates are required for design decisions with
regard to whether hinge slabs or cantilevered slabs should be used to
transition between the two structures at ground level. We provided
our estimates of settlements due to the consolidation of Old Bay
Clay under the Tower load in our report dated 15 January 2005. It
should be noted that rate of consolidation settlement is difficult to
predict because it depends on a number of factors some of which
may be unknown. Because of this, our rate of settlement estimates
should be viewed as having a £ 50 percent uncertainty associated
with them. If this level of uncertainty is not acceptable, then other

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

designs should be considered. (Emphasis added.)

~

"differential" (i.e., uneven) settlement of the building. It only provides estimates for the extremely

37. The Treadwell Memo does not address the likelihood or possible effects of

small incremental increases in vertical settlement that should be expected:

Construction Milestone

Estimated Date of Settlement

Milestone

Mat concrete pour

March 15, 2006 * =0 to 0.4 inches

Tower structure at 33 floors,
Podium at ground floor

January 26, 2007 * = 0.4 to 1.2 inches

Tower structure topped out

August 31, 2007 * = 1.1 to 1.9 inches

Podium structure topped out

October 4, 2007 * =~ 1.2 to 2.0 inches

Project completed

August 1, 2008 = 1.8 to 2.6 inches

3 years after completion

August 1, 2011 ~2.5to 3.5 inches

5 years after completion

August 1, 2013 =~ 3 to 4 inches

10 years after completion

August 1, 2018 = 3.75 to 4.75 inches

20 years after completion

~4.5to 5.5 inches

August 1, 2028

* Dates occurring before condominiums were sold to residents beginning in April 2009.
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38.  The Treadwell Memo identifies several assumptions underlying the estimated

amounts of settlement:

The magnitude of consolidation settlement at different time [sic]
during construction will depend on a number of different highly
variable factors. They include: 1) consolidation characteristics of
the clay layer, 2) drainage boundaries for the clay layer, 3) rate
of construction, and 4) dewatering. We used results of our
laboratory tests to estimate the consolidation characteristics of the
Old Bay Clay. We assumed drainage boundaries at the tops and
bottom of Old Bay Clay (double drainage) which is conventional.
We used the construction schedule of WEBCOR Builders as the
basis to establish the time lapsed prior to different milestones
occurring. (Emphasis added.)

39, Thus, the MILLENNIUM DEFENDANTS knew that the actual amount of
settlement may differ if any of the underlying assumptions changed during the construction
process.

40.  The dewatering process beneath the Millennium Tower continued until February

2008, i.e., approximately one year before construction of the building was completed.

41. The Treadwell Memo stated that, by August 1. 2008, the estimated amount by

which the Millennium Tower was anticipated to settle was approximately 1.8 to 2.6 inches. In
reality, the Millennium Tower had already sunk more than 7 inches as of that date — more than
double or triple the amount previously estimated. Furthermore, the building continued to sink at an

alarming rate. The Millennium Tower had sunk more than 8 inches by the beginning of 2009.

42.  The Millennium Tower building had vertical settlement of 8.3 inches by February

2009. In a letter dated February 2. 2009, the San Francisco Department of Building Inspection

("SF DBI") demanded that DeSimone Consulting Engineers provide additional information about
the extent of the problems.
i

117

/11

COMPLAINT FOR DAMAGES 14




R=R s T = S R = o)

10
11
12
13
14
15
16
17
18
19
20
21
73
23
24
25
26
27
28

Source: KGO-TV"

43.  In aletter dated February 18. 2009, Handel Architects (the Millennium Tower

architect) sent a letter to DeSimone Consulting Engineers discussing modifications needed due to
the excessive and differential (i.e., uneven) sinking of the building. The differential sinking posed
new problems because the leaning creates additional stress to the structure. The types of
modifications recommended by Handel Architects demonstrate the magnitude and dramatic effect,
such as raising the floor level at certain entrances and exists to the building so water will drain in
the proper direction. Handel Architects also recommended re-routing certain utilities and using
flexible connections for utility lines in certain locations.

44, In early 2009, construction of the Millennium Tower was completed, with the
condominiums ready for residents beginning in April 2009.

D. DEFENDANTS CONTINUED TO MONITOR, AND BECOME INCREASINGLY AWARE, OF THE
BUILDING'S MOVEMENT DURING CONSTRUCTION OF THE NEW TRANSBAY TERMINAL

45.  As construction of the Millennium Tower was nearing completion, work on several
neighboring projects was beginning. Such projects included the new Transbay Terminal, which

runs along the southern side of the Millennium Tower. The new Transbay Terminal involved deep

13 Source: KGO-TV, http://abc7news.com/realestate/developer-knew-about-millennium-tower-sinking/15 10465/
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excavation because, among other things, it would include an underground train tunnel. Given the
proximity of the projects, this required extensive communications and coordination between the

MILLENNIUM DEFENDANTS and TJPA.

S
Source: http://www.businessin es-millennium-tower-developers-2016-11

46. On October 10. 2008, the MILLENNIUM DEFENDANTS and TJPA entered into

an easement agreement. The MILLENNIUM DEFENDANTS granted TJPA a temporary
easement "for the sole purpose of monitoring the structural condition of the [Millennium]
Development, and any effects on the Development of TIPA's construction” of the new Transbay
Terminal. See Exhibit A, Easement Agreement between the Transbay Joint Powers Authority and
Mission Street Development LLC, entered into October 10, 2008 ("Easement Agreement"), at p. 2.
The Easement Agreement stated that Defendant TJPA would design and submit a monitoring plan

for the MILLENNIUM DEFENDANTS' review, stating in pertinent part:

2. Initial Survey. Monitoring Plan.

(a) Monitoring Plan. Within a reasonable time following the
execution of this Agreement, TJPA shall design and submit to
MSD for its review and comment a detailed Monitoring Plan to
evaluate the structural condition of the Development at the
Construction Easement Commencement Date, and to monitor any
changes in such structural condition that occur during the course of
the TJPA's Construction Activities . . .

(b) Initial Survey. The Monitoring Plan shall include
provisions for a structural survey of the Development, including
photographs (the "Initial Survey"). The Initial Survey will be the
baseline for monitoring any changes to the structural condition of

COMPLAINT FOR DAMAGES 16
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the Development that occur during construction of the Transit
Center and prior to the Construction Easement Expiration Date. . . .

() Inspections. The Monitoring Plan shall also specify the
proposed monitoring equipment to be installed by TIPA and the

number and location of proposed reading points. . . .
& ok ok

(d) General. All surveys, installations, inspections and readings
conducted in connection with the Monitoring Plan shall be
performed by one or more California licensed civil engineers or
land surveyors.

Easement Agreement at p. 5

47. In addition, Defendant TJPA retained the geotechnical engineering firm Arup to
monitor the amount of settlement at the Millennium Tower as TJPA's Transbay Terminal project
was underway. Arup began its monitoring in April 2009, by which time the Millennium Tower's
vertical sinking was at or near 9 inches.

48.  Construction of the new Transbay Terminal began in August 2010, at which time
existing transit lines were re-routed and surface-level demolition activity took place. In Spring
2011, pre-trenching and other preparation was done for the work to occur below street level. In
Summer 2011, construction of the Transbay Terminal's foundation and a shoring wall began.
Excavation for the underground portion of the Transbay Terminal started in early 2013.

49.  The Transbay Terminal transit center required excavating approximately 57 feet
downward. Given the close proximity of the Transbay Terminal and completed Millennium Tower
building, TJPA added a shoring wall and buttress piles into the ground south of and adjacent to the
Millennium Tower. The concrete buttress piles extended down into the bedrock, approximately
240 feet below the ground.

50.  The geotechnical engineering firm retained by Defendant TJPA estimated that
dewatering and excavation for the new Transbay Terminal would increase sinking at the
Millennium Tower by 3 inches in addition to the movement that had already occurred. The fact
that construction of the Transbay Terminal would -- by design -- add to the excessive sinking

already plaguing the Millennium Tower was not disclosed to PLAINTIFFS.
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E. THE DISCLOSURES TO BUYERS FAIL TO IDENTIFY EXISTING, AND WORSENING, SINKING
AND LEANING

51. The MILLENNIUM DEFENDANTS provided prospective condominium
purchasers with a "Property Disclosure and Information Statement," an example of which is
attached as Exhibit B.

52.  The Disclosure Statement informs prospective residents of a variety of matters
affecting the use, enjoyment, and value of the condominiums. For example, the Disclosure
Statement provides detailed information about the parking garage (pp. 9-11), utilities (pp. 11-14).
and even the possibility that wood cabinets and doors may discolor with age (p. 17, noting that

"Color change may be the result of exposure to sunlight or weather, or simply the consequence of
aging.").

53.  In the section addressing "Neighborhood Conditions," the Disclosure Statement
characterizes the new Transbay Terminal as providing many benefits to Millennium Tower
residents. Benefits of the "state of the art, environmentally friendly Transit Hub" would include a
5.4 acre park, world class shopping and dining, and access to several transit systems.

54.  The Disclosure Statement also addresses the construction phase of the Transbay
Terminal project, explaining that:

Seller has entered into an underground easement agreement with
the Transbay Joint Powers Authority (TJPA) to provide both a
permanent and temporary easement on the Property. This
permanent agreement encroaches 5 feet onto the Property at the
South Eastern property line. This easement is underground and is
designed to allow for a shoring wall to be installed for the TIPA's
proposed new terminal. In addition, Seller has granted a temporary
easement across a portion of the Property located at the South
Western property line of the Property which will allow the TIPA
the right to demolish and re-build the existing temporary wall five
feet closer to the Porte Cochere. This temporary easement may
affect the operation of the Porte Cohere as the driveway may be
congested with construction activity while the new construction
wall is being built. Upon completion of the new Transbay
Terminal, the TJPA is obligated to demolish the existing
construction wall and re-build a permanent wall in the original
location at TJPA's sole expense. (Disclosure Statement, p. 4.)

COMPLAINT FOR DAMAGES 18




55, As for negative long term effects of the Transbay Terminal, the Disclosure
Statement only identifies the potential for "noise and vibrations." (Disclosure Statement, p. 4.)

56.  The Disclosure Statement makes no mention of the Transbay Terminal project
potentially causing, contributing to, or exacerbating, the Millennium Tower's sinking and tilting.
To the contrary, it suggests that proactive steps would be taken to protect the Millennium Tower:

...Seller has granted TJPA with the right to install vibration
monitoring equipment on the B1 level of the Project to monitor
any impact the Terminal construction may have on the Project.
Seller has agreed to allow the TIPA representatives access to the
B1 level to review monitoring data that is recorded... (Disclosure
Statement at 4, emphasis added.)

57.  Asaresult of their ongoing monitoring of the Millennium Tower and the conditions
in the surrounding areas, the Defendants, and each of them, had unique advance knowledge of the
sinking and tilting. This information was concealed from condominium buyers, including

PLAINTIFFS.

F. THE MILLENNIUM TOWER AND ITS RESIDENTS HAVE BEEN HARMED AND CONTINUE TO
FACE AN UNCERTAIN FUTURE

58. Regrettably, the sinking and tilting to date are only the beginning of the nightmare.
It is unknown how much more the building will continue to move over time. The more unevenly
the building sinks, the angle at which the building leans increases.

59.  On August 1. 2016, after the sinking and leaning became publicly known, the San

Francisco Association of Realtors issued an advisory notice stating that:

Buyers are urged to carefully review all such information and
conduct their own investigation before the purchase of any unit
in the Millennium Tower, preferably during Buyers' inspection
contingency, if any. (Emphasis added.)

A copy of the advisory notice from the SF Association of Realtors is attached as Exhibit C.
60. Following inspections conducted in December 2016 and January 2017, inspectors

for the City and County of San Francisco reportedly observed "visual evidence of the effect of
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settlement on some electrical wiring support systems."'® Inspectors also found "evidence of water
intrusion" that was "affecting installed electrical wiring and electrical components" in at least one
location in the basement.!” The inspectors reportedly concluded that the problems they identified
required "an engineering solution to the building settlement issues."'®

61.  Given the unprecedented nature of the problem, structural experts have yet to
develop a solution. The uncertainty over how the building will be stabilized is a source of anxiety
and concern for PLAINTIFFS regarding the future habitability of the building, since the

misalignment presents an increasingly real threat to the elevators, sewer connections, and other

building systems.

. CAUSES OF ACTION

FIRST CAUSE OF ACTION
FRAUD
(Against the MILLENNIUM DEFENDANTS and DOES 1-50, inclusive)

62.  PLAINTIFFS incorporate and re-allege each of the allegations set forth in
paragraphs 1-61 above as though fully set forth herein.

63.  The MILLENNIUM DEFENDANTS represented to PLAINTIFFS that the
Millennium Tower was a highly desirable condominium building that was structurally sound
where they could enjoy their homes and the amenities of the building. The disclosures made to
PLAINTIFFS when they purchased their condominium unit did not indicate the building had
already experienced significantly greater than anticipated sinking and tilting. In addition, the
disclosures made to PLAINTIFFS when they purchased their condominium unit did not indicate
that construction of the new Transbay Terminal project would cause, contribute to, or exacerbate,

the Millennium Tower's sinking and tilting.

16 J K. Dineen, "Sinking Millennium Tower safe to live in, city report concludes," San Francisco Chronicle (Jan. 27,
2017), available at: http://www.sfgate.com/bayarea/article/Sinking-Millennium-Tower-safe-to-live-in-city-
10890276.php

7 1d.

18 1d.
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64.  The MILLENNIUM DEFENDANTS' representations regarding the desirability
and structural soundness were untrue. The massive building is sinking and tilting. The amount of
sinking and tilting continues without any proposal to remedy the problem or to prevent further
deterioration of the stability of the building. As a result of their ongoing monitoring of the
Millennium Tower and the conditions in the surrounding areas, the MILLENNIUM
DEFENDANTS knew or should have known the building was excessively sinking and
experiencing differential settlement, which continued to worsen.

65. The MILLENNIUM DEFENDANTS knew that their representations were false
when making them, or made the representations recklessly and without regard for their truth, in
light of the differential settlement and excessive sinking the building was already experiencing as
set forth in detail above. As a result of their ongoing monitoring of the Millennium Tower and the
conditions in the surrounding areas, the MILLENNIUM DEFENDANTS had unique advance
knowledge of the sinking and tilting and that the degree of the differential settlement exceeded
design parameters, and continued to worsen.

66.  This information was concealed from buyers, including PLAINTIFFS. Material
information regarding the sinking and tilting of the building was not disclosed in the disclosure
documents or other materials provided to PLAINTIFFS at the time they purchased their
condominium. The sinking and tilting of the building is not within design standards, as
demonstrated by the MILLENNIUM DEFENDANTS' revisions to the building plans throughout
the construction process and the MILLENNIUM DEFENDANTS' failure to make this
information known to PLAINTIFFS even after it was clear that there was a problem without a
solution. Therefore, the MILLENNIUM DEFENDANTS swept the matter under the rug and
concealed the information from PLAINTIFFS at the time of purchase.

67.  The MILLENNIUM DEFENDANTS intended that PLAINTIFFS rely on the
representations, knowing that PLAINTIFFS did not have access to material facts concerning the
building's sinking and differential settlement. Had the truth been known, condominiums in the

Millennium Tower never would have commanded the premium prices paid by PLAINTIFFS.
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68.  PLAINTFFS reasonably relied on the MILLENNIUM DEFENDANTS'
representations. PLAINTIFFS would not have purchased their unit and/or paid substantially less,
had the building's material problems been properly disclosed. PLAINTIFFS' reliance on the
MILLENNIUM DEFENDANTS' representations was a substantial factor in causing
PLAINTIFFS' harm. By not disclosing the extent of the building's sinking and leaning problems,
the MILLENNIUM DEFENDANTS deprived PLAINTIFFS of their freedom not to purchase a
condominium unit in that building, or to pay a substantially discounted price reflecting the extent
of sinking and tilting the building was experiencing, which was known to the MILLENNIUM
DEFENDANTS but not to PLAINTIFES at the time of their purchase.

69.  Asadirect and legal result of the deception hereinabove alleged against the
MILLENNIUM DEFENDANTS, and each of them, PLAINTIFFS paid a premium price for a
luxury condominium whose actual fair market value was significantly impaired, or worthless, had
the true facts regarding the building's experience with sinking and tilting been revealed at the time
of purchase.

70.  As a further direct and legal result of the wrongful acts of the MILLENNIUM
DEFENDANTS, and each of them, PLAINTIFFS have been damaged in the expenditure of funds
to improve their property, which would not have been incurred if the true facts were disclosed.
Such amounts to be established according to proof at trial.

7l As a further direct and legal result of the wrongful acts of the MILLENNIUM
DEFENDANTS, and each of them, PLAINTIFFS have suffered consequential economic losses,
including but not limited to, increased homeowners' association and maintenance fees, increased
insurance premiums, and increased costs of financing. Such amounts to be established according to
proof at trial.

72, The wrongful acts of the MILLENNIUM DEFENDANTS were done with a
conscious intent to harm PLAINTIFFS, such conduct being despicable and subjecting them to
oppression and to cruel and unjust hardship, in knowing disregard of their right to safely occupy
their condominium unit. As a result, PLAINTIFFS seek punitive damages sufficient to punish and

deter the MILLENNIUM DEFENDANTS from engaging in the same conduct in the future. Such
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amount of punitive damages is to be determined according to proof at trial, in a sum that is

appropriate given the MILLENNIUM DEFENDANTS' financial condition.

SECOND CAUSE OF ACTION
NEGLIGENT MISREPRESENTATION
(Against the MILLENNIUM DEFENDANTS and DOES 1-50, inclusive)

73.  PLAINTIFFS incorporate and re-allege each of the allegations set forth in
paragraphs 1-61 above as though fully set forth herein.

74.  The MILLENNIUM DEFENDANTS represented to PLAINTIFFS that the
Millennium Tower was a highly desirable condominium building that was structurally sound and
where they could enjoy their homes and the amenities of the building. The disclosures made to
PLAINTIFFS when they purchased their condominium unit did not indicate the building had
already experienced significantly greater than anticipated sinking and tilting. In addition, the
disclosures made to PLAINTIFFS when they purchased their condominium unit did not indicate
that construction of the new Transbay Terminal project would cause, contribute to, or exacerbate,
the Millennium Tower's sinking and tilting.

75.  The MILLENNIUM DEFENDANTS' representations regarding the desirability
and structural soundness were untrue. The massive building is sinking and tilting. The amount of
sinking and tilting continues without any proposal to remedy the problem or to prevent further
deterioration of the stability of the building. As a result of their ongoing monitoring of the
Millennium Tower and the conditions in the surrounding areas, the MILLENNIUM
DEFENDANTS knew or should have known the building was excessively sinking and
experiencing differential settlement, which continued to worsen.

76.  The MILLENNIUM DEFENDANTS had no reasonable grounds for believing the
representation was true when making it, in light of the differential settlement and excessive sinking
the building was already experiencing, as set forth in detail above.

77.  The MILLENNIUM DEFENDANTS intended that PLAINTIFFS rely on their

representations, knowing that PLAINTIFFS did not have access to material facts concerning the
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building's sinking and differential settlement. Had the truth been known, condominiums in the
Millennium Tower never would have commanded the premium prices paid by PLAINTIFFS.

78. PLAINTIFFS reasonably relied on the MILLENNIUM DEFENDANTS'
representation. PLAINTIFFS would not have purchased their unit and/or paid substantially less,
had the building's material problems been properly disclosed. PLAINTIFFS' reliance on the
MILLENNIUM DEFENDANTS' representations was a substantial factor in causing
PLAINTIFFS' harm. By not disclosing the extent of the building's sinking and leaning problems,
the MILLENNIUM DEFENDANTS deprived PLAINTIFFS of their freedom not to purchase a
condominium unit in that building, or to pay a substantially discounted price reflecting the extent
of sinking and tilting the building was experiencing, which was known to the MILLENNIUM
DEFENDANTS but not to PLAINTIFFS at the time of their purchase.

79.  Asadirect and legal result of the wrongful acts of the MILLENNIUM
DEFENDANTS, and each of them, PLAINTIFFS suffered the damages hereinabove set forth in
paragraphs 69-71, inclusive.

THIRD CAUSE OF ACTION

NUISANCE
(Against TJPA and DOES 50-100, inclusive)

80.  PLAINTIFFS incorporate and re-allege each of the allegations set forth in
paragraphs 1-61 above as though fully set forth herein.

81. PLAINTIFFS owned and occupied a condominium in the Millennium Tower.
PLAINTIFFS possess the inalienable right to own, enjoy, and use their property without
interference by Defendant TJPA’s conduct.

82. Defendant TJPA, by reason of its acts heretofore alleged above, created a condition
or permitted a condition to exist that was, and continues to be, a substantial and unreasonable
obstruction to the free use of PLAINTIFFS’ property, so as to interfere with their comfortable

enjoyment of life or property.
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83. This condition interfered with, and continues to interfere with, PLAINTIFFS' free
use and enjoyment of their property, in the form of a home that is unstable, unsafe, sinking, and
tilting.

84.  PLAINTIFFS did not consent to Defendant TJPA’s conduct. To the extent
PLAINTIFFS gave any express or implied permission for the construction of the Transbay
Terminal project adjacent to the Millennium Tower, such permission only extended to
professionally executed, structurally sound, and safe construction. Defendant TJPA exceeded the
scope of any such consent by destabilizing the soil beneath the Millennium Tower’s foundation
and eroding the Millennium Tower's lateral and subjacent support.

85.  An ordinary person would be reasonably annoyed and/or disturbed by Defendant
TJPA’s conduct in destabilizing the ground beneath PLAINTIFFS' home.

86.  Defendant TJPA’s conduct was a substantial factor in causing PLAINTIFFS'
harm.

87.  The seriousness of the harm caused to PLAINTIFFS outweighs the public benefit
of Defendant TJPA’s conduct, as Defendant TIPA can and should have constructed the Transbay
Terminal project without destabilizing neighboring buildings.

88.  Asadirect and legal result of the wrongful acts and/or omissions of Defendant
TJPA, PLAINTIFFS suffered damages as described above and in an amount according to proof
at trial.

89.  As a further direct and legal result of the TJPA’s unlawful interference with
PLAINTIFFS’ free use of their property, PLAINTIFFS have suffered damages in the form of
annoyance and discomfort, including but not limited to physical discomfort, irritation, and
inconvenience, caused by the injury to their peaceful enjoyment of their property, in an amount

according to proof at trial.

vy
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FOURTH CAUSE OF ACTION
INVERSE CONDEMNATION
(Against TJPA and DOES 50-100, inclusive)

90.  PLAINTIFFS incorporate and re-allege each of the allegations set forth in
paragraphs 1-61 above as though fully set forth herein.

91 Defendant TJPA is a public entity created by a Joint Powers Agreement dated as of
April 2. 2001 among the City and County of San Francisco, the Alameda-Contra Costa Transit
District, and the Peninsula Corridor Joint Powers Board.

92. Defendant TJPA owns and controls the land adjacent to, and southeast of, the
Millennium Tower where the new Transbay Terminal is being constructed.

93.  The new Transbay Terminal is a transportation project intended for the public’s use
and benefit.

94, Defendant TJPA substantially participated in the planning, approval, construction,
management, and operation of the Transbay Terminal project. Defendant TJPA has primary
jurisdiction with respect to all matters concerning the financing, design, development,
construction, and operation of the Transbay Terminal project.

95.  Defendant TJPA's management and control of the Transbay Terminal project has
impacted the structural integrity of the Millennium Tower. The excavation, dewatering, and other
construction activities for the Transbay Terminal have caused and/or contributed to the excessive
vertical settlement and tilting of the Millennium Tower.

96.  Defendant TJPA’s activities have placed a burden on PLAINTIFFS’ property that
is direct, substantial, and peculiar to the property itself.

97.  Asadirect and legal result of Defendant TJPA’s activities for the Transbay
Terminal project, PLAINTIFFS have suffered a diminution in property value, in an amount
according to proof at trial.

98. As further direct and legal result of Defendant TJPA’s activities, PLAINTIFFS
have incurred and will continue to incur attorneys’ fees, appraisal fees, and/or engineering fees,

which are recoverable under Code of Civil Procedure § 1036.
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99.  PLAINTIFFS' damages are directly and legally caused by the public
improvements at the Transbay Terminal as deliberately designed, constructed, and operated by

Defendant TJPA.

100. PLAINTIFFS have not received adequate compensation for the damage to and/or

destruction of their property, thus constituting a taking for which they are entitled to receive just

compensation.

VL. PRAYER FOR RELIEEF

WHEREFORE, PLAINTIFFS pray judgment against Defendants, and each of them, as
hereinafter set forth:
9 For compensatory, economic, and general damages, in an amount according to

proof at trial, under the specific claims hereinbefore alleged;

2. For attorney’s fees under applicable law;

3. For expert costs under applicable law;

4, For diminution in property value according to proof:

5. For damages related to interference with the comfortable enjoyment of life or

property, according to proof;

6. For punitive damages under applicable law;
2 For costs of suit under applicable law;
8. For prejudgment interest: and
9. For such other and further relief as the Court shall deem proper.
Dated: February/_é, 2017 COTCHETT, PITRE & McCARTHY, LLP
By:
FRANK M. PHFRE

Attorneys for Plaintiffs
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VII. JURY DEMAND

PLAINTIFFS demand trial by jury on all issues so triable.

Dated: February/ @ 2017 COTCHETT, PITRE & McCARTHY, LLP

Attorneys for Plaintiffs
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WHEN RECORDED RETURN TO

Transbay Joint Powcrs Authority
¢/o Andrew W. Schwartz, Esq.
Shute, Mihaly & Weinberger LLP
396 Hayes Street

San Francisco, CA 94102
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San Francisco Assessor-Recorder

Phil Ting, Rssessor-Recorder
DOC-"2009-1739852-00
Rcot  25-NO CHARGE DOCUMENT

Thursday, KAR 26, 2009 13:%8:38
TPd  $0.88  Rept & 003640416

REEL J856 IMAGE 0523
0J1/66/1-32

Recording Fee $0.00 (Government Code Scction 27383)
Uocument Transfer Tax $0.00 (Revenue and Taxation Code Section 1 1922)

(A poruon of Block 3719. Lot {9

EASEMENT AGREEMENT

This Easement Agreement ("Agreement™) is entered nta this _i_g_*aay of Q‘vbeﬁ
2008, by and between the Transbay Joint Powers Authority, a joint powers agency created under
Califormia Government Code scctions 6500 et seq, (“TIPA™). and Mission Street Development
LLC, a Delaware limitcd liability company (“MSD") {cach individually a “Pagty.” and
collectively, the “Partics™. The Agreement shall become effective when a duly cxecuted and
acknowledged original of this Agreement has.been recorded in the Official Records of the City
and County of San Francisco, Califorma (the “Effegtive Date™).

RECITALS

A.  The TJPA owns or will acquire certain real property in the City and County of
San Francisco, morc specifically described m Exhibit A attached hereto and incorporated herein.
on which Caltrans currcnily operates the existing Transbay Terminal (the “TIPA Property™)
TIPA has proposed to design, build, develop, operate and maintain a new transit terminal that
will include an above-ground bus station and a below-ground rail station (the * Transit Center™)
to replacc the existing Transbay Tcrminal. The Transit Center is also cxpected to serve as the
San Francisco terminus of the proposed high speed rail service to be designed, constructed and
operated by the Califoria High Speed Rail Authority. The City and County of San Francisco,
Perunsula Corridor Joint Powers Board, and Federal Transit Administration published a final
Environmental Impact Statement/Environmental Impact Report (the “EIS/EIR™) describing and
analyzing the potential cnvironmental impacts of the Transbay Transit Center Program (the
“Progmm"), which includes, among other things, the new Transit Center, new bus ramps, a new
bus storage facility, and an cxtenston of Calirain commutcr rail service from the existing
terminus at Fourth and Townscnd Strects to the new Transit Cenler

B. MSD owns certain real property in the City and County of San Francisco, more
specifically described in Exhibit B attached hereto and incorporated herein, commonly known as

301 Mission Strect (the “MSD Property™). ,
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C. MSD has developed and is presently constructing a 58-story mixed use
development on the MSD Property. which 1s expected to contain 420 resideniial condominium
units and 8 commercial umits (the “Development™. Construction of TIPA's Program 1s cxpected
10 vccur 1n phases, the first phasc of which, wncluding construction of the Transit Center, 1s not
expected to begin until sometime afier completion of construction of the Development
Construction of the Transit Center will require excavation of, and construction on and under,
portions of the MSD Property, and will necessitate the installation and constructton of the
Support Sysiem (as defined in Scction 1.A.1), 1n part beneath the sueface of the MSD Property.
At the request of TIPA, the Development has been designed, and 15 being constructed, with
certain of the Developnient’s underground structures sct back five fect from the southern
boundary of the MSD Property 10 uccommodatc construction of the Transit Center and the usc
by TIPA of such sctback urea in accordance with the terms of the casements contained herein.

- D In conncction with its preparations for construction of the Traasit Ceater, TIPA
has requested. and MSD has agreed to grant to TIPA, the Monitoring, Construction, and
Permancnt Easements as defined. respectively, in Sections 1.A.1, 1.B.1. L.C.! below, on the terms
and subject to the provisions of this Agreement,

E. In conncenon with its markcting and sale of residential and commereial
condominium umits within the Development, MSD intends to transfer alf of its nght, title, and-
interest an the Common Arcas (as hereinafter defined) within the Development to the Owners'
Association (as defincd 1n Section VIIT.A below).

F. On \7 _dayof DeAtioer~ |, 2008, by Resolution No@B-M8 the TIPA
Board of Direclors authonzed the Executive Dircctor to execute this Agrecment.

NOW, THEREFORE, n consideration of the foregoing, TIPA and MSD agree as follows:

AGREEMENT
L GRANT OF EASEMENTS.

A. Temporary Easement for Monitoring.

I, Grant. MSD hereby grants to TIPA a non-cachusive temporary casement
(the “Moniloring Easement™) for TJPA, and TIPA’s consultants, coniractors, subcontractors and
agents, and its and their rcspective employecs (collectively, “TIPA's Representatives™), 1o enter
from time to time upon the Development’s common arcas, as defined 1n Califorma Civil Code
Scction £351(b) (“*Common Areas™). other than any exclusive usc common arcas, as defincd in
Califorma Civil Code Section 1351(1) (“Exclusive Usc Common Arcas™), during ordinary
busincss hours and upon reasonabic prior fiotice, and in cach instance subject to the rights of
tenants and other occupants, for the sole purposc of monitoring the structural condition of the
Devclopment, and any cifcets on the Development of TIPA s construction, in sccordance with
thc Monitonng Plan as defined in Scction 1.A.2. TIPA's right of cniry pursuant to the
Monitoring Easement wil{ begwn at a tyme to be hereafier agreed 10 by MSD and TIPA, but not
later than the Construction Easement Commencement Date as defined in Section 1.B.2(a), and
continuing theseafier until the Construction Easement Expiranon Date as defined in Section
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.B.2(a) The Monitoring Eascment shall include a nght to install, operate, and maintain
cquipment, as morc particularly specitied in Scetion LA.2.(c), to monitor the structural condition
of the Development. TIPA agrees to design and implement the Monvtoring Man m accordance
with the provisians of this Agreement.

2, Imtial Survey, Monitonng Plan.

(a)  Monitoring Plan. Whthin a rcasonable time following the
cxccution of this Agreement, TIPA shall design and submuit 1o MSD for its review and comment .
a detarled Monitoning Plan to cvaluale the structural condition of the Development at the
Construction Eascmcnt Commcncement Date, and to monitor any changes in such structural
condition that occur during the coursc of the TIPA's Canstruction Activitics. as defined in
Scction 1.B.3 (the “Monuoring Plan™). A floor plan indicatmg a prehminary layout of the
recommended momitormg locations and equipment is included in Extubit E attached hereto.
“Changes in structural condition" shall include damage, cracking, scttlement, subsidence, or
other movement.

()  Imnipl Survey. The Momtoring Plan shall include provisions for a
structural survey of the Development, including photographs (the *Initial Survey™). The Imtial
Survey will be the bascline for monitoring any chunges to the structural condition of the
Development that occur during construction of the Transit Center and prior to the Construction
Eascmcent Expiration Date. The Initial Survey shall be conducted after TIPA dchvers the Notice
to Begin Construction as defined in Section 1.B.2(a). but before the Construction Eascment
Commencement Date. A copy of the report of the Initial Survey shall be delivered to MSD
and/or the Owners' Association, as applicable, prior to the Construction Eascment
Commencement Date.

(¢)  Inspections The Monitormg Plan shall also specify the proposed
momtoring cquipment to be installed by TSPA and the number and location of proposcd reading
points. Monutoring cquipment shall be located (i) only within arcas that arc Common Arcas, but
not Exclusive Use Common Arcas, of the Development, (1i) so as to minimize interference with
the day-to-day use, operation. maintenancc and simular activitics within the Development, The
proposcd locations of all monitoring cquipment sited within the Devclopment will be subject to
approval of MSD or the Owners® Association, as the case muy be, such approval not to be
unreasonably withhcld or delayed. Monitoring cquipment will be installed and maintained by
TIPA at no cost to MSD or the Owners' Association. TIPA acknowledges that there arc a
timited number of clectrical outlets within the parking garage, and agrees that (1) any additional
wiring must be installed in condut, for aesthetic as well as rcliability reasons, and (2) TIPA will
rcimburse MSD or the Owncrs® Association, as the casc may be, for thc cost of clectrical power
used by the monitoring cquipment, as reasonably estimated by MSD or the Owners’ Association
(or as shown by a submcter, if TIPA clects, at its expense, o install a submeter). During the
TIPA's construction of the subtcrranean improvements within the Permanent Easement Arca, the
Momtoring Plan shall requirc at lcast the following inspections and measurcments to monitor
changcs. if any. in the structural condition of the Development: (1) visual 1nspections of the
Temporary Easement Arca and the Permanent Easement Arca (collectively, the “Easement
Areas”) and adjacent exterior conditions, including open excavation arcas and exposed below-
grade improvements performed each weckday except holidays, (1) such additional visual
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inspection within the Development as MSD or the Owners® Association may reasonably request,
and (1ir) scttlement survey readings (horizontal and vertical) to monitor the structural condition
of the Development, including, but not {imited to, the footing and foundations thereof, performed
at |least weekly until all foundations and other subtcrrancan improvements within the Permancnt
Easemcent Arca have been complcted  TJPA shall promptly notity MSD if any measurable
change n structural condition of the Development is detected. The TIPA shal have no
obligation to continuc to momitor changes in the structural condition of the Development after the
Construction Easement Expiration Date. TJPA shall remove all monitoring cquipment installed
n connection with the Monstoring Plan promptly following the Construction Easement
Exprration Date, at no cost to MSD or the Owners® Association.

(d)  General. All surveys, installations, inspections and readings
conducted 1n connection with the Monitoring Plan shall be performed by onc or more Califorma
hicenscd civil engmnceers or fand surveyors.

()  No Liability, TIPA acknowledges and agrees that review by MSD
of the Moniloring Plan. ur any proposed revision thereto, is selely for the purpose of
coordination of thc Montoring Plan, and the proposed locations of monitoring cquipment, with
other uscs and activitics within the Development. No such review shall be deemed to create any
liability of.any kind on the part of MSD, or to waive any rights on the part of MSD hereunder, or
1o constitule a representation on the pant of MSD or any person consulted by MSD in connection
with such review that the Momitoring Plan 1s or will be adequate or appropriate for any purpose,
or that the Monitoring Plan satisfics the requirements of this Agrcement or complies with
applicable Lega) Requircments (as defined in Section 11.B.1(b)). No estoppel shall be deemed 10
anse out of any such revicw. The Partics acknowledge and agree that this Agrecment imposes
no duty on TJPA orthe TIPA's Representatives with respect 10 the design of the Monitoring
Plan. nor shail thc TIPA"s design of the Monitoring Plan constitute a represeniation on the part
of the TIPA or the TIPA's Representatives that the Monitoring Plan is or will be adequate or
appropriate for any purpose, or that thc Monitoning Plan satisfics the requircments of this
Agreement or complics with applicable Legal Requirements. MSD and the Owners® Association
shall have no remedy for money damages for the TJPA's allcged violation of any obligation
undcr Scction 1LA. of this Agreement. MSD’s remedies for breach of any obligation under
Section 1.A, of this Agreement shall be solely cquitable. Nothing contosned in this paragraph,
however, shall be deemed to modify, discharge or otherwisc affeet any liability that TIPA may
have under applicable law for damages caused (i) by TIPA's construction activities, whether
conductcd within or outside the Easement Arcas, or (ii) by failurc on the part of TIPA to provide
lateral or subjaccnt support to the MSD Property or the Development, or any portion thereof, to
1he extent requircd by law.,

B. Tcemporary Easement for Construction.

1. Grant. MSD hercby grants to TIPA, solcly for the uses specificd in
Scction 1.B.3 below, and otherwise on the terms and subject to the provistons of this Agreement,
a temporary non-exclusive cascment {the “Construction Easement™) in, on, and over the portion
of the MSD Property more particularly described in Exhibit C attached hereto and incorporated
herein (the “Tcemporary Easement Area™).
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2. Term.

. (@)  TIPA may use thc Temporary Eascment Arca only during the
period that begins on the Consfruction Easemient Commencement Datc, as hercinafter defined,
and cnds on the Construction Easement Expiration Date, us hercinafter delined. For purposcs
hercof, the term “Construction Easement Commencement Date™ means the date six {6) months
after the datc TIPA gives written notice to MSD (“Notice to Bepin Construction™ of its intent to
enter the Temporary Easement Arca to engage 1n the Construction Actvitics, and the term
“Construction Easement Expiration Dale™ means the first 10 oecur of (i) the datc thirty (30) days
after the date of complction of construction of the TIPA Improvements, as defined in

Scction 1 C.1, or (ii) the date five (5) years after the Construction Easement Commencement
Date. Notwithstanding the giving of a Notice to Begin Construction, however, TIPA may not

actually make usc of the Temporary Easement Arca until the following conditions have been
satisfied-

(i  MSD has reccived for review and comment, not fater than
the date of the Notice to Begin Construction  the Monitoring Plan; the Air Quality Plan
described in Sccion 11.A.2; the Vibration and Noisc Monitoring and Responsc Plan described in
Scction 1.A.2; and the Drawings and Specifications (as defincd in Scction I A.1(b)), it being
understood and agreed by the Partics, however, that such review and comment by MSD s solely
for MSD's purposcs, and no such comment shall be deemed to create any hability of any kind on
the part of MSD, waive any rights on the part of MSD hercunder or give rise to an cstoppel with
respecl to any matter, Or constitute a representation on the part of MSD or any person consulted
by MSD i connection with such review, that the proposal reviewed is adcquate or appropnate

for any purposc, satisfics the requirements of this Agrecment, or complies with apphcabic Legal
Requircments

A (i)  The TIPA Board of Directors has determincd that the TIPA
has received funding sufficient to construct the Transit Center, including funds to perform its
obligations hercunder; and ’

() The TIPA Board of Disectors has determined that the TIPA
has receaved all Approvals, as defined in Section I1.B. 1(a), to construgt the Transtt Center.

(b)  Termination for Nop-use. If TIPA does not providc Nohice to
Begin Construction and satisfy the conditions listed in Section 1.B.2(s) within seven (7) years

following the Effective Datc of this Agreement, then the Construction Easement shall terminate.
The Construction Easement shall not otherwise terminate prior to the Construction Easement
Expiration Datc, cxcept by the writter agreement of MSD and TIPA.

3. Uscs. TIPA shall have the right to use, and to authorize TJPA's
Representatives to use. the Temporary Easement Arca, but only for the following activities
rclating to the construction of the Transit Center (collectively, “Construction Activities™, all of
which Construction Activitics shall be performed at TIPA's sole cost and cxpense:

(a)  excavation, including removal of the cxisting soil mix or shoring
wall installed by MSD 1n conncetion with the Development, provided that the forcgoing shall not
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modify TIPAs duty to provide latcral and subjacent support to the Development in accordance
with law (and further provided, that MSD does not. by entering into this Agreement or granting
TIPA the cascments and hicenses desenbed herein, authorize TIPA to cuusc damage of any kind
or characicr to the Development, or waive any right to be indemnificd against any damages
caused by TIPA's construction and other uctivitics to the Development). TIPA shall staibizc the
soils northwesierly of the Temporary Easement Arca and beneath the foundalions of the
Devclopment by installing the Support System in accordance with the requirements descnbed
Scction I1.A.1 below. 1f TIPA concludes that stabihizing such soils requircs that it access, or
mstoll additional stabihizing improvements within, areas northwesterly of the Temporary
Eascment Arca and beneath the existing foundations of the Development, it shall so advise MSD
and consult with MSD and its engincers regarding such conclusion, and MSD shall not
unrcasonably withhold consent to such access by TIPA or to TIPA installing such additional
stabilizing 1mprovements as TJPA concludcs arc reasonably necessary. TIPA shall pay or
reimburse MSD for costs and expenscs reasonably incurred by MSD in connection with any such
rcview, mcluding, but not imited to, fees of construction consultants and structural and
consuling cnginccrs, as sel forth in Scction (1 A.3.

(b)  nstallation and maintcnance of a shoring wall, soil mix wall, or
other improvements comprising the Support System, to protect the foundation and assure the
structural intcgrity of the Development. and provide lateral and subjacent support to the
Devclopment during the excavation for, and construction of, the Transit Center structure and
improvements, :

(c)  construction of the TIPA Improvements within the Permancent
Eascrnent Arca,

(d)  demolition of the Temporary wim Improvements, as defined by,
und in accordance with Scction 11.B.2, and construction of the Pcrmanent Wall Improverments, as
defined by and 1n sccordance with Section I1.B.6:

{e)  usc of construction materials and cquipment, provided that no

storage or staging of construction materials or cquipment shal! be permitted on the Temporary
Easement Arca;

4] instalation. maintcnance and usc of scaftolding, sccurity fencing,
safety barricrs, and other above-ground temporary improvements; and

(g)  other construction activitics reasonably incidental to the forcgoing,
including the right to overswing the airspace within the Temporary Eascment Area; provided that
. TIPA shall maintain at all times 2 minimum harizontal clearance of twenty-five (25) feet
between the boom of any construction crane and any above-grade improvements located on the
MSD Property.

(h)  “Construction Activitics” shall exclude demulition of the existing
Transbay Terminal: '

4.  Quitclaim, Upon the cxpiration or termination of the Construction
Eascment, TJPA shall. upon MSD's written regucst, causc to be exccuted, acknowledged and
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dclivered on behalf of TIPA a quitclaim decd, in form reasonably satisfactory lo MSD,

-evidencing such cxpiration or termination.

C. Permancnt Eascment for TIPA Improvements

1. Grant MSD hereby grants to TIPA, on the terms and subject 10 the
provistons of this Agrccment, a perpetual eascment (the “Permancnt Easement™), within the
portion of the MSD Property more particularly described in Exhibit D attached hereto and
incorporated hercin (the “Permanent Eascment Area”), to excavate for, canstruct, install, access,
replace, remove, maintain and use foundations, including shoring walls, caissons, structural walls
and slabs, footings and piles, and other subicrranean improvements and facilitics related to or
forming a part of the Transit Center, including portions af the extenior structural walls of the
Transit Center (collectively, the “TIPA Improvements™. TJPA shall make no additonal usc of
the Permancnt Eascment Area without the wnitten consent of MSD (or the Owners' Association,
as the case may be).

2, Quitclaim. Once TIPA has constructed and installed all of the TIPA
Improvements within the Permancnt Easement Arca, TJPA shall, upon MSD’s written request,
cause to be exceuled, acknowledged and delivered on behalf of TIPA a quitclaim deed, in form
reasonably satisfactory to MSD, terminating thc Permanent Easement with respect to any portion
or portions of the Permancnt Easement Area that arc neither occupied by the TIPA
Improvements, nor reasonubly necessary to provide access to them under the terms hereof.

kN Termination for Non-use. 1f TIPA docs not provide Notice 1o Begin
Construction and satisfy the conditions listed n Section 1.B.2(a} within scven (7) years following
the Effective Date of this Agreement, then the Permanent Eascment shall terminate. The
Permancnt Eascment shall not othcrwisc terminate, cxcept as provided in Section 1.C.2, or by the
written agreement of MSD and TIPA., :

D Minor Encroachments.

1. Minor Encroachment by TIPA. MSD agrees that if TIPA's construction
of the Support Sysicm or the cxterior walls of the Transit Center 1s off vertical due to

construction error by TIPA, and the Transu Center encroaches incidentally into the subtcrrancan
levels of the MSD Property to the northwest of the Permanent Eascment Area, up to a maximum
of 12 inches (“Minor Encroachment by TIPA™), TIPA shall not be liable in trespass for such
encroachment, and MSD shall, and hereby docs, grant to TIPA a perpetual non-exclusive
casement for, and to the cxtent of, such Minor Encroachment by TIPA,

2. Minor Encroachment by MSD. TJPA agrees that if MSD's construction
of the Development's soil mix wall is ofFvertical due to construction error by MSD, and as a

result the Development encroaches, up to a maximum of 12 inches, into the Permancnt Eascment
Arca (“Minor Encroachment by MSD"), MSD shall not be fiable in trespass for such
cncroachment. and TIPA shall, and hereby docs, grant to MSD a perpetual non-cxelusive
eascmcnt for, and to the extent of, such Minor Encroachment by MSD over the TJPA Property
and/or the Permancnt Eascment Arca, and agrees to a reduction of the Pormancent Easement Arca
for, and to the extent of. such Minor Encroachment by MSD.,
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iI.  TJPA COVENANTS,
TIPA covenants and agrees as follows
A Dcsign.

1. Support System.

{a)  TIPA shall design and construct a system to provide lateral and
subjaccnt support to the Development as required by subparagraph 4 of Scction 832 of the
Califormia Civil Code (thc “‘Support System”). TJPA acknowledges that portions of the
Development, including portions of the Development's parking garage, will be Jocated at and
above grade above the Permanent Eascment Arca. The Support System and the Transit Center
shall be designed and constructed to stabilize the soil beneath the Development, provent the
maicria) movement and/ur scitlement of the Development and provide for the structural support,
intcgnity and safcty of the Development during and after TIPA's construction of the Transit
Cenicr, notwithstanding TJPA's removal of the pre-existing soil mix wall mstalled by MSD.

{b) At thccompletion of cach design phasc {Schcmatic Design, Design
Development and Construction Documents (90% complete)). the TIPA shall submit a complete
sct of drawings, specifications and design calculations for the Support System (the “Drawings
and Specifications™). to the cxtent that the amount of detail 1s appropriate for the phasc of design
at the time of presentation. to MSD (or the Owners® Association. as applicable) for its review and
comment TJPA shall respond promptly to requests by MSD for additional information and the
MSD shall comment promptly on cach sct of documents so us not to delay ongomg design. The
“Construction Document (100% complete)” set of Drawings and Specifications will be provided
10 MSD (or the Owners’ Association. as applicable) concurrent with giving Notice to Begin
Construction, for 1ts final review and comment. TIPA shall respond promptly to requests by
MSD for additional information Any comments by MSD on the adequacy of the Support System
shall be in wnting and shall include a description, with reasonablc specificity, of the reasons for
any concerns and may proposc modifications that will satisfy MSD’s objections. TIPA shall
consider any comments from MSD in good faith, but MSD shall not have any right of approval
with respect to the design of the Support Systemn. The review by MSD ot the Drawings and
Specificatiuns or any revisions thercto shall not constitute a representstion or warranty by MSD
that the Drawmys and Specifications or any such revisions (i) are sufficicat to satisfy TIPA's
obligations under this Agreement, or (is) comply with applicablc governmental laws, regulations,
rulcs and standards, nor shall MSD's review thercof diminish or otherwise affect TIPA's
obligations under ts Agreement. MSD does not represent or warrant the accuracy of any plans
or drawings for the Dcvelopment or any other information made available by MSD 10 TIPA.
TIPA shall have the full, completc and exclusive responsibility for the design, construction and
installation of the Transit Center and the Support System in all respects including, without
hmnation, compliance with all applicable Legal Requirements, subparagraph 4 of Scction 832 of
the Califormia Civil Code, govermnmental laws, regulations, rulcs and standards and industry
stundards and for the suppont, integnty, and safety of the Development and the MSD Property to
the extent affected by the construction of the Transit Center and the Support System
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(t)  The Support System shall be designed and constructed consistent
with the professional standard of carc prevailing in San Francisco. California for projects of
similar sizc and complexity. The Drawings and Specifications shall: (A) be signed by a licensed
Califomia struciural engincer; (B) comply with all apphcable luws of the Statc of California and
the City and County of San Francisco, and (C) be approved by the Department of Building
Inspection of the City and County of San Francisco (“DBJ").

2. Air Quality Controls: Vibratiop and Noisc jtoring and Res
Requirements. '

(a) - Aspart of the preparation of Construction Documents for the
Transit Center and Support System, TJPA shall:

() Establish measures for controlling any dust, momtoring air
quality, and miligating any dust intrusion mto the Devclopment durng construction of the

Transit Center (the “Air Quality Controls™);

(n)  Establish limits for vibrution and construction noisc and
requiremcnts for moniloring vibration and construction noise during the construction of the
Transit Center and Support System, including specifying vibration and noisc limsts, monttoring
locations within and outside the Development and the frequency of such monitoring (the
“Vibratjon and Noisec Monttoning gnd Response Requirements™). The Vibration and Noise
Monitonng and Responsc Regquirements will estabhsh: (1) a maximum level of vibration (2)
maximum noise levels. by time of day. and (3) procedures for (A) monitoring whether vibrations
or noise exceed such maximum levels, and (B) modifying the Contractor’s construction
procedures if such maximum levels arc exceeded.

{ni}  Require the general contractor hired by TJPA to construct
the Transit Center (the “Contractos™) to (A) agree, and to require all subcontractors working on
the Transit Center to agree, to comply with the Air Quality Controls and the Vibration and Noise
Monitoring and Responsc Requirements, und (B) prepare and submit for TIPA approval & plan
(the “Air Quality Plan™) und a plan (the “Vibration and Noisc Mopitoring and Response Plan”)
specifying the means and methods to be employed to momitor and control air quality, noise, and -
vibration during the construction of the Transit Center and Support System, so as to comply with

the Arr Quality Controls and the Vibration and Noisc Monitoring and Response Requirements,
and

(iv)  Establish penalties, up to and including tcrmination, for the
Contractor’s failure to comply with the submitted and approved Air Quality Plan and Vibration
and Noisc Monitoring and Response Plon.

(b)  The Air Quality Plan and the Vibration and Noisc Monitoring and
Responsc Plan shall comply with all applicabic Legal Requirements, and be consistent with any
mitigation requirements or conditions imposcd in connection with the approval of the Transit
Center and the EIS/EIR. The Transit Cenicr. including installation of the Support Systcm, shall
be constructed so s not (o exceed the maximum thresholds sct forth in the Awr Quality Plan and
the Vibration and Noisc Monitoring and Responsc Plan,

UNTS 001 S70933v1 {executivn) 9




' ()  When reviewing the Construction Documents, any concemns that
MSD may have with regard to the Air Quality Controls or the Vibration and Noise Monitonng
and Response Requirements shall be submitted in writing and shall include a descniption, with
rcasonable speciticity, of the reasons for MSD's concerns thereof. Review by MSD of the Air
Qushity Controls and the Vibration and Noisc Monitoring and Response Requirements, or any
modifications thereto, shall not constituie @ representation or warranty by MSD that the Air
Quality Controls or the Vibration and Noisc Monitoring and Responsc Requircments, or any
such mudifications: (i) arc sufficient to.sausfy TIPA’s obligations under this Agrecment. or (ii)
comply with applicable governmental laws, regulations, rulcs and standards, nor shall MSD's
review thereof dimmish or otherwisc affect TIPA's obligations under this Agreement. No
amcndments or revisions of the Air Quality Controls and the Vibration and Noise Momitoring
and Response Requirements shall be made without the prior written submittal 10 MSD,

3 MSD's Expenscs. TIPA shall pay or reimburse MSD (or, as applicable,
the Qwners' Association) for all costs and expenses reasonably incurred, including, but not
hmuteg to, fees of construction consullants and structural and consulting cngineers, for:

(a)  review of and comment on TIPA’s geotechnical information,
Drawings and Spccifications For the Support System:

{b)  monitoring construction of the Support System, TIPA’s
Construction Activitics and construction of the Transit Center: and

{c)  rcview and monstoring of the Monitoning Plan, the Contractor's
Arr Quality Plan and Vihration and Noisc Monitoring and Response Plan by MSD's construction
consultants or struciural or othcr engincers,

The TIPA's responsibility to reimburse MSD for its expenscs for the above review,
comment, and monitoning (collccuvely “Revicw and Monitoring Expenses™) shall not exeevd
- §150.000 for Review and Monitoring Expenses incurred during the peried ending thirty (30)

days aficr completion of construction of the TJPA Improvements. The foregosng shall not imit

MSD’s claims for reimburscment of cxpenses incurred in conncction with the remediation of
Hazardous Substances pursuant to Section 11.B.1(c), or to repair damage caused by TIPA's
Construction Activitics as specificd in Section 11.B.1¢h). The above limitation on Revicw and
Manitoring Expenses of $150,000 is based on scheduled revicws roughly at 30%, 70% and
100%. If the TIPA re-submits a set of drawings with matcnial changes, the costs of subscquent
review of such changes would be reimbursed without being counted against the $150,000 limit
of reimbursement. If the TIPA or its contractor chooscs to build something that differs
materially from the design previously reviewed by MSD, the TJPA shall submit, or causc to be
submutied, for review by MSD, Drawings and Specifications showing the proposcd changes,
The subscquent review(s) would also be reimbursed without counting against the $150,000 Jims
of reamburscment. To obtain reimbursement for Review and Monitoring Expenses, MSD shall
dehiver to TIPA, on or before the 15® day of cach month, a summary ("MSD Cost Report™) of
the Review and Momitoning Expenscs for which reimbursement is being sought. The sumimary
shall include a gencral description of the scrvices performed (excluding any privileged
information), the hours worked and rates charged. MSD shall provide such supporting
documentation as TIPA may rcasonably request to verify that the Revicw and Monitoring
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Expenscs were incurred  MSD and TJPA shall cooperate with one another to develop a
summary format that satisties the reasonablc informational nceds of TIPA to verify expenditurcs
for the Review and Momtoring Expenses in accordance with this Agreement. TIPA will make
paymcal of Review and Monttoring Expenscs within forty-five (45) days following submittal of
cach MSD Cost Report. MSD shall maintain records, in reasonable detasl, with respect to any
Review and Monitoring Expenscs reimbursed by TIPA duning the period ending six (6) months
after the Construction Eascment Expiration Date, and, upon written requocst of TIPA, will make
such records availablc lur inspection, copying and audit by TJPA.

4, Location of Monitonng Equipment. Instruments and equipment installed

pursuant to this Agrcement shall be localed so as not to interfere with the aperation of the

Dcvelopment In no cvent shall any such instruments or equipment be jocated so as to occupy
{or prevent the usc of) parking spaces within the Development.

B.  Construction.
. Genemlly.

(a)  Construction of Improvements. All Construction Activitics
performed by TJPA or TIPA’s Representatives shall be performed in a safe, prudent and
professional manncr in accordance with best construction practices, and shall comply with all
Lcgal Requircments as dcfined in Section 11.B.1(b). .* "' Construction Activitics within the
Eascment Arcas shall be performed in accordance with detailed plans and specifications
(*Plans”) previously submitted 1o MSD for review. Beforc commencing any Construction
Activiies within the Easement Arcas, TIPA shall obtain all permits, authorizations, and other
approvals (collectively, “Approvals™), at its sole cxpense, as may be necessary to commience
such Construction Activities. Without limling the generality of the forcgoing, TIPA shall be
responsible for complying with any and all applicable requirements of the California
Environmental Quality Act ("CEQA") and satisfysng, at TIPA's solc expense, any and all
mitigauion measurcs undcr CEQA that may apply to TIPA's proposed occupancy and usc of the
Easement Arcas. and to the construction, maintcnance, and use of the Transit Center and any
other proposcd improvements and facilitics. TIPA acknowledges and agrees that MSD's roview
of TIPA's Plany 15 solcly for the purpose of protecting MSD s iniercsts, and shall not be deemed
to creaic any liability ot any kind on the part of MSD, or to constitutc a representation on the part
of MSD or any person consulted by MSD in connection with such review that the Plans or the
itmprovements contemplated by such Plans arc adequate or appropriate for any purposc, or
comply with applicablc Lcgal Requirements.

(b)  Compliance with Laws. TIJPA shall, at its solc cost and expense,
insofar as they relate to the Construction Activities or the use or occupancy of the Easement
Arcas, promptly comply with (i) all laws, statutes, ordinances, rules, regulations, sequirements or
orders of municipal, statc, and fedcral authorities now in force or that may later be 1n force,
including, but not limited to, those relating to the generation, use, storage, handling, treatment,
transportation or disposal of Hazardous Substances, as defincd heren, or to health, safety, noise.
environmental protection, air quahty or water quality; (n) thc conditions of any permit,
cccupancy certificate, license or other approval issucd by public officcrs; and (iii) with any licns,
cncumbrances, casements, covenants, conditions, restrictions and servitudes (if any) of record, or
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of which TIPA has notice (collcctively, “Legal Requirements™). regardless of when they become
cifective. TIPA shall furnish satisfactory evidence of such compliance upon request by MSD.
The judgment of any court of competent jurisdiction, or the admission of TIPA in any action or
procceding against TIPA, whether or not MSD is a party in such action or prucceding, that TIPA
has violated any Legal Requirement relating to the use or occupancy of the Eascment Arcas,
shall be conclusive of that fuct as between MSD and TIPA - Without imiting the gencrality of
the foregoing, TIPA’s Construchion Activities will comply with the San Francisco Building Code
and will be approved by DBI. MSD and the Owners® Association shall have no remedy for
moncy damagcs for the TIPA's alléged violation of any obligation under this subscetion. MSD's
remedics for breach of uny obligation under this subscction shall be solely equitable.

()  Dangerous Acivihics, Hazardous Substapces. TIPA acknowledges
that the pnmary contemplated use of the Development is residential accupancy. TJPA agrees to
conduct 1ts activities and operations within the Easement Arcas in such a manner so as not to
cndanger the Development, the cnvironment and human health and safety. TIPA shall not cause
or permit any Hazardous Substances, as defined herein, to be brought upon, produccd, stored,
used, released, discharged or disposed of on. the Development, except in compliance with all
applicablc Legal Requirements  TIPA shall be responsible for the cost of remediating any
discharge or release of 1lazardous Substances (including, without limiting the gencrality of the
foregong, any disturbance, discharge or release of pre-cxisting Hazardous Substances) within
the Eascment Aveas, and shall immedutcly notify MSD and the appropriate regulatory
authorities where required by law, of any such release. For purposcs of this Agreement, the term
*Hazardous Substances™ means any hazardous or toxic substances, matcrials or waste which are
or become regulated by any local government authority, the Statc of Califormia or the Umited
States government, including those substances described in the Comprehensive Environmental
Responsc, Compcensation and Liability Act of 1980, as amended, 42 U.S.C. Section 9601 gt scq.,
the Resource Conscrvation and Recovery Act, as amended, 42 U.S.C. Scction 6901 et seq., any
other applicable federal, statc or local law, and (he regulations adopied under these laws;

(d)  Insurancc. TSPA shall requirc its contractors and subcontractors to
obtain and maintain the insurance covcrages and amounts required by Section 11.C;

(¢}  Mimmize {mpacts. TiPA shall usc commerciatly reasonablc
cfforts o minimize interference with the operation of, and with access to, the Development
during construction of the Transit Center and the Support System. TIPA shall comply (and
cause the Contractor and ts subcontractors ta comply) with the Aw Quality Controls and the
Vibration and Noise Monitoring and Responsc Requirements during construction of the Transit
Centcr and the Support System (provided. however, that TIPA’s comphance with the forcgoing
provisions shall not excuse or constitute & waiver of any Claim for damsge or injury that may be
causcd by TIPA's Construction Activitics, or by vibration or other cause relanng to such
constryction). During TIPA's final design phasc for the Transit Center, TIPA shall sohcit
comment from MSD and MSD's consulting cagineers, consistent with 11.A.2 sbove, regarding
TIPA’s proposed noisc mitigation measurcs under the EIS/EIR Mitigation Monitoring and
Reporting Program, prior to submitting its propused noisc mitigation program to the San
Francisca Department of Public Works or sceking waivers of any requirements of the San
Francisco noisc ordinance.
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{  Construction Schedule. TIPA shall provide MSD with a detailed
construction schedule of TJPA's Construction Activitics within the Easement Arcas. TIPA will
update the construction schedule whenever material changes arc madc, and at Ycast quancrly
duning the coursc of construction within the Eascment Arcas

(¢)  Hours of Consteuction in the Eagement Arcas. TIPA shall be
authorized to perform Construction Activitics in thc Eascment Arcas during those hours
specificd m the EIS/EIR only.

{h)  Rcpairs. TJPA agrees fo repair, at its own cost and cxpense, or pay
the rcasonable cost of repairing at its discretion, any damage to the Development substantially
caused by TIPA’s Construction Activitics. TIPA acknowlcdges that its obligation to repair
damagc to the Development substantially caused by its Construction Activities is not dependent
on the cxistence of neghgence on the part of TIPA. In particular, the TIPA shall repair damage
to waterproofing or cracks 1n the foundations or walls of the Development tesulting from
scitlcment or movement substantially causcd by the Construction Activities. TIPA shall not be
responsible for cracking or scttlement that occurs prior to the commencement of construction of
the Transit Center or the Support System (as cvidenced by photographic evidence collected us
part of the Initial Survcy). or that is not substantially caused by TIPA's Construction Activitics.

()  Completion and Restoratign. Prior to thc Construction Easement
Expiration Date, TIPA shall complete construction of the TJPA Improvements {or so much
thereof as requircs access by way of the Temporary Easement Arca), construct the Permanent
Wall Improvements in accordance with Scction 11.B.6, remove all of its cquipment, unused
materials, rubbish and debris, and otherwise repair and restore the Temporary Eascment Arca to
its condition prior to the Effective Date (except as otherwise provided with respect to the
Permanent Wall Improvements). 1f TIPA fails to do so, MSD {or the Owncrs' Association, as
the casc may be) may perform such work at TIPA’s cxpense, and TJPA shall reimburse all costs

reasonably incurved in conncction thercwith within forty-five (45) days following delivery of an
invoice thercfor

) ction of the Pe t Wall improvements. MSD shall have
the right (but not an obligation) to inspect the construction work of the Permanent Wall

Improvements within the Temporary Easement Area during the progress thercof; and to draw to
the TIPA's attention any faulty construction or any matcrial deviation of any improvements
constructed from the plans and specifications therefor previously approved by MSD;, provided,
however, that no such inspection shall be deemed to create any liability on the part of MSD, or

conslitutc a represeniation that the work inspected conforms with such plans or complies with
any Lcgal Requirements.

(k) Right to Cure Default. All of TIPA's Construction Actwvilics and
all of the covenants and obligations to be performed by TIPA under any of the torms of this
Agreement shall be at its sole cost and cxpense. 1f TJPA shall fail to pay any sum of moncy
required on its part to be paid hercunder, and such failure is not cured within the applicable cure
period provided for hercin, if any, then MSD (or the Owners® Association, as the case may be)
may, without waiving or releasing TIPA from any obligation hercunder. make any such payment

~ (although ncither MSD nor the Owners' Association shall have any obligation to do so). All
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sums so paid by MSD (or the Owners® Association, as the casc may be) shall be payable to MSD
(or the Owners® Association, as the case may be) by TIPA wathin thirty (30) days afler demand.

2. Relocation of Temporary Wall. TJPA acknowledges that MSD has
constructed, approximatcly on the boundary line between the MSD Property and the TIPA
Property, a temporary wall (the “Tcmporary Wall™) and other impravements (including, but not
fimited to, a dnveway and planter boxes) (the “Temporary Wall Improvements™. In addition,
MSD and TIPA have jointly agreed on the design of a temporary wall at grade that will be
installed by TJPA and will be on the boundary betwecen (and will scparate) the Development
from the Tcmporary Easement Area (the Interim Wall™), and a Permanent Wall (as defined in
Scction 11 B.6) that will be installed to replace the Temporary Wall. The Temporary Wall has
been constructed, and the Interim Wall and Permanent Wall will be constructed, as more
particularly shown in the following drawmgs and specifications for 301 Mission Street:

(a)  thosc certain Lightgauge Stud Framing drawings of 301 Mission
Street prepared by Ficcadenti, Wagoner & Castle, Consulting Structural Engineers, Pages W0.1,
W21, W3 5, W4 3 and WS5.1 (revision dare 11/21/07);

{b) thosc ccrtain drawings for 301 Mission Strect prepared by Handcl
Architects / Desimone Consulting Engincers, Project No. 4069, Pages S1.0, S0-0.10, S0-0.11,
$3-3.13, Transbay Wall -~ Exibst G Pages G0-0, PERM 3-1.58, PERM 3.1-63 und PERM 3-
4.05, K-Linc Wall Page S1.0 (revision date 9/12/2008), Transbay Wall - Exhibit F Pages G0-0,
A 3-1.58 and A 3-4.16, and Transbay Wall - Exhibit E Pages G0-0, A 3.158 and 3-4.16 (all
bearing revision date 7/25/2008, except as indicated), and Superstructurc Scetions and Details
Pagc §3-3.13 (revision datc 11/21/2007);

(c)  the following specifications for 301 Mission Streel prepared by
Handcel Architects:

() Section 09210. Extcrior Lath and Plaster, dated April 22,
200, pages 09210-1 through 09210-5;

(i)  Scction 08900, Curtain Walls, Skylights, Storcfronts, and
Entrances, dated January 20, 2006, pages 08900-1 through 08900-48;

(iii)  Section 07560 Hot Fluid-Applicd Waterproofing, daled
Scptember. 6, 2007, puges 07560-1 through 07560-6;

(iv)  Scction 05400, Cold Formed Mctal Framing, dated August
10, 2007, Pages 05400-1 through 05400-8;

(v)  Scction 04400, Extcrior Stone Cladding. dated May 16,
2006. Pages 04400-1 through 04400-19;

(vi)  Scction 034R0, Precast Concrete Specialtics, dated June 1,
2007, Pages 03480-1 through 03480-9;
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(vii) Secction 03300, Cast-In-Placc Concrete. dated March 9,
2005, Pages 03300-1 through 03300-40; '

(viii) Scction 02785, Asphalt Puvers on Bituminous Bed, dated
December 14, 2007, Pages 02785-1 through 02785-4, and

(ix)  Section 02750, Concrcte Walks and Curbs, dated
December 14, 2007, Pages 62750-1 through 02750-8;

as any of the foregoing may be subscquently reviscd with the approval of both TIPA and MSD.
TIPA and MSD have agreed, subject (o the terms and provisions of this Scction 11.B.2, that:

(1} the Temporary Wall and Temporary Wall Improvemcnts will be removed to facilitate access
by TIPA 10 the above-grade portions of the Temporary Easement Area, and repluced, prior to
cxpiration or termination of the Construction Easement, with the Permanent Wall Improvements
(as heremafter defined). and (n) during the term of the Construction Easement, TIPA will install
and maintain the Interim Wall to scparate the above-grade portion of the Temporary Eascment
Area from the remainder of the Development. Before otherwise commencing Construction
Activities in the Temporary Eascment Arca, TIPA will, at TIPA's sole cost and expensc, (a)
remove the Temporary Wall and Temporary Wall Improvements located within the Temporary
Eascment Area, and (b) install the Intcrim Wall. Without hmiting the gencrality of the
foregoing, TIPA shall comply with any reasonable requirements imposed by PG&E in
connection with its approval of the design of temporary venting for PG&E's utility vault locatcd
within the Development. and any reasunable requirements imposed by any other utility provider
In connection with the temporary relocation, redesign, or similar tempuorary or permanent
accommodation necessitated by TIPA's Construction Activities. In addition to the Notice to
Begin Construction, TIPA shall give wnitten notice to MSD (or the Owners' Association, as the
casc may he) of its intenmon to begin demolition of the Temporary Wall Improvements at least
90 days before commencing to do so. The notice 10 MSD shal! specity the amount the TIPA
then anticipates, in good faith. 1t will spend to demohish the Temporary Wall Improvements (the
“Cost Estimatc™), Within such 90 day period, MSD, at its option, may clect to waive the
requirement that TIPA demolish the Temporary Wall Impravements and to perform the work
itsclf, in which casc TIPA shall pay MSD an amount equal to the Cost Estimate

3 Support System. TIPA shall install the Support System in accordance
with the Drawings and Spccifications submiticd to MSD and approved by DBI.

4. Siucural Imegrity of the Development. The Support System shall be
designed and constructed to avoid subsidence (in excess of tolerances contemplated by the
Monitortng Plan) of or damage to any part of the MSD Property or the Development, and to
uvoud cracking (other than minor settlement cracks) or misalignment of walls which would have
any adversc cffcct on the use of the Development or subsidence to any improvements on the
MSD Property. TJPA's Construction Activitics shall bc underiaken in a manner that will not
lessen the structural integnity or support of the Development, .

5. Coordination of Activitics. If both Partics are engaged in construction in
or around the Temporary Eascment Arca, TIPA shall coordinate its Construction Activities with
MSD’s construction activitics related to the Development
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6. Instullauon of Permanent Wall Improvements. Prior to the Construction
Easement Expiration Date, TJPA shall restore the above-grade portion of the Temporary
Eascment Arca to its condition prior 1o the giving of the Nutice to Begin Construction, and as
part of such restoration. shall install a permanent wall on the boundary tine between the TIPA
Proper | and the MSD Property and restore any ancillary improvements demolished by TIPA,
including the driveway and planter boxes (said permanent wall and ancillary improvements arc
referred to collectively as the “Permanent Wall Improvements,” and arc shown in the drawings
referenced in Section 11 B.2 above), st TIPA's solc cost and expense; provided, however, that at
least 30 days before commencing to do so, TIPA shall provide MSD with a Cost Estimate
specifying the amount it then anticipates, in good faith, it will spend to construct the Permancnt
Wall Improvements and othcrwisc restore the Temporary Casement Arca. Within such 30 day
period, MSD. at its option, may elect to waive the requirement that TIPA restorc the Temporary
Easement Arca and construct the Permancnt Wall Improvements, in which case TJPA shall pay
MSD an amount cqual to such Cost Estimatc  The Permanent Wall Improvements shall be
constructed by TIPA to be consistent with the {irst-class character and acsthetics of the
Development. TIPA shall coordinate with MSD the scheduling of its construction of the
Permanent Wall Improvements and its restoration of the Temporary Easement Arca so as (1) 10
mirummze wterference with the operation of the Development and the activitics of 1ts occupants,
and () to cxpedite and priontize constructivn of the Permanent Wall Improvemcnts so as to
cause them to be completed as soen as 1s practicable. TJPA acknowledges that the goal of
muumizing interforence with the activitics of the occupants will be advanced by the early
complction of the Permancnt Wall Improvements and the resulting termunation of the
Construction Easement. provided, howevcr, that MSD and the Owners® Associslion shall have
no remedy for moncy damages or cquitable rehief aganst the TIPA for the TIPA's failure to
completc the Permancnt Wall Improvements until after the deadling provided in this subsection, -

C. Insurancc.

1. Generally. TJPA shall obtam and maintain (or causc to be obtuined and
mamtamcd), at no cost to MSD, with respect to all Construction Activatics 1o be perfonned
hereunder, the insurance described in this Scetion. Unless doing so 1s protibited by applicable
laws, TIPA shall name MSD and the Owners' Association as additional insurcds on each such
policy. other than Workers® Compensation and Employer’s Liability policics. All such nsurance
shall be provided by insurers that are licensed or are authonized insurers in the State of California
and havc minimum Best's ratings of A-VIIL

2. Coverages Required. Prior to commencing any work within the
Temporary Eascment Arca, TIPA shall obtain and provide to MSD evidence of insurance
(consisting of a certificate or certificates of insurance in form reasonably satisfactory 10 MSD
identifying the policy, limits and coverages included, or at the request of MSD, a certificd copy
of the policy or policics) for the following insurance coverages:

(@  Commercial General Liability insurance, including coverage for
contractual habulity, on an occurrence basis, and broad form property damage insurance covering
damages to the Development and the MSD Property, including coverage for underground,
collapse and cxplosion hazards, independent contractors, and premiscs and operations coverages
included; with a combined single limit of not lcss than $10,000,000 00 per occurrence. The
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policy shall inctude completed operations coverage for not less than ten (10) years following
completion of the Transit Center. and such coverage shall be written to apply solely to the
Program, and such limits shall not be reduced by claims incurred in connection with other
projects. Umbrclla and/or excess liability policics may be used to supplement primary coverage
to meet the required limits set forth above. The hiability insurance policy shall include an
cndorsemont stating that such coverage shall neither be diminished nor canceled without the
carricr having given thirty (30) days' prior wnitten notice to MSD. The required coverage limits
stated above shall be increased from time to time to remain consistent with then-prevailing
commercial practices of prudent property owners in the vicinity of the Transit Center,

: (v} Workers' Compcnsation insurance providing statutory benefits in
the State of California cither through an insurer ticensed (o provide such insurance or through a
combination of qualificd self insurance in combination with excess insurance provided by an
msurer licenscd to provide such excess insurance and Employer’s Liability insurance with
mimmum limits in accordance with statutory requirements. The foregoing Employer's anb\hty
insurance limits may be mct by using an exccss or umbreila policy.

D. Release,

MSD makes no represcntations or warrantics with respect to the current physical
condition of the Easecment Arcas, and MSD shall have no responsibility under this Agrcement
with respect thereto. TJPA agrees that the nights granted herein arc made in contemplation of the
Easement Arcas in their cxisting “as 1s™ physical condition. TIPA hereby waives and selcascs
any and all Claims against MSD arising from, out of or in conncction with the physical condition
of thc MSD Property, including any forcsecn or unforeseen difficulty or unsuitability of the
Eascmcent Arcas or the MSD Property for the uscs contemplated by this Agreement. TIPA
waives and releases MSD and cach of the other Indemmnitees from all liabihty for Claims, losscs .
or damagc on account of injury or damage to persons or property that may result from TIPA's
entry on or usc of the Eascment Arcas, except, with respect to any Indemnitee, to the exicnt of
Claims ansmg solcly and cntircly from ihe gross negligence or willful misconduct of such
Indemnitee or onc or more other Indemnitees, including MSD, or such Indemnitee’s members,
officcrs, managers, dircctors, representatives, agents, cmployees, contractors, subcontractors,
architects, engincers or consultants. TIPA hereby assumes all nisk of loss, damage, injury, or
death that may result from TJPA's entry on or usc of the Fasement Aress, cxcept to the extent
resulting solcly from the gross neghgence or willful misconduct of onc or more Indemnnitees,
including MSD, or such Indemmitec’s members, officers, managers, dircetors, representatives,
agents, cmployces, contractors, subcontractors, architeets, cngincers or consultants. TJPA
hereby waives its rights under Califorma Civil Code Scction 1542 with regard to the foregoing
rclease of MSD, as well as under any similar statutory provision or common law rule, and agrees

and acknowledges that 1t has read and fully understands end knowingly waives the protcctions of
Scction 1542, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF

KNOWN BY HiM OR HER MUST HAVE MATERTALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.
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TIPA acknowledpes that claims or facts in addition to or different trom thosc now known
or belicved to exist may later be discovered with respect to Claims that TIPA is hercby releasing,
but TSPA nevertheless intends the release st forth herein to be cffective as a full and
unconditional releasc of all the claims described above.

IIi. INDEMNITY.

TIPA sholl, to the maximum extent permiticd by law, indemnily. protect, defend and
hold harmless MSD, its members, officers, managers, dircctors, represcatatives, agents,
employecs, transferees, successors (including. without limtation, the Owners® Association) and
assigns (cach, an “Indemnilee” and collcctively, “Indemnitces™) from and against all claims,
losses (including, but not hmited to, diminution in valuc), actions, demands, damages, costs,
expenses (including, but not limited to, experts fees and reasonable attorneys’ fees and costs) and
liabilitics of whatever kind or nature (collectively, “Claims™), which arisc from the occupancy or
use of the Eascment Arcas by TJPA or TIPA's Representatives, ar the exercise by TIPA of its
nghts hereunder, or the perforniance of, or failurc to perform, TIPA's dutics under this
Agreement, including, but not limited to, Clayms arising out of: (1) injury to or death of persons,
including but not limncd to cmployccs of MSD, TIPA or their respective agents, contractors and
invitces; (2) injury to property or interests in property of MSD, TIPA or uny third party: (3)
violation of any applicablc fedcral, state, or local laws, statutes, regulations, or ordinances,
including all Legal Requirements relating to human health or the cavironmeat, and ncluding any
liability which may be imposcd by law or regulation without regard to fault, excepting only with
respect to any Indemnitee, to the extent of any Claim arising solcly from the gross neghgence or
the willful misconduct of such Indemnitce or its members, officers, managers, directors,
represcntatives, agents. employces, contractors, subcontractors, architcets, cngincers or
consultants, and provided further with respect to any Indemnitee that if TJPA is precluded by
applicable law from indemmitying such Indemnitce against Claims ansing from such
Indemmtce's negligence. 1o the extent such law requires. Without hmiting the gencrality of the
lorcgoing, TIPA shall, to the maximum cxtent permitted by law. indemmify, protect, defend und
hold Indemnitccs harmless from and against Claims erising out of any work of improvement
constructed or nstalled at or on, lakor performed on, or matenals deliverced to, or incorporated in
any improvements constructed on, the Eascment Arcas by, or at the request or for the benefit of,
TIPA  In the cvent any uction or proceeding 1s brought against any lademntec for any Claim
agawnst which TIPA is obligated to indemnify or provide a defensc hereunder, TIPA upon
wniten notice from MSD shall defend such action or procceding at TJPA's sole expense by

counscl approved by MSD, which approval shall not b unteasonably withheld, conditioned or
delayed

TIPA shall, t0 thc maximum extent permiticd by law, indemmify, protect, defend and
hold lndemnitecs harmicss against Claims resulting from the failure of TIPA, or any of its

contractors or subcontractors, to comply with the insurance requirements sct forth in Section I1.C
of this Agrccment,

IV. MECHANICS' LIENS.

TJPA shall keep the MSD Property free and clear of licas or claims of liens arising or
alleged to arise in conncction with any work performied, labor or materials supplicd or delivered,
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or similar activities performed by TJPA or at 1ts request or for its benefit. If any mechanics’
licns are placed on or filed against the MSD Property in connection with TIPA's Construction
Activitics. the TSPA Improvements, or TIPA's excrcisc of rights granted in this Agreement,
TIPA shall promptly cause such licns to be rclcascd and removed from title, either by payment
or by recording a hen reicusc bond in the manner specified in California Civil Code Section 3143
Or any successor statute,

V.  TRANSFERABILITY.

This Agrecment and the easements and other rights granted to TJPA hercunder arc _
appurtcnant to the TIPA Property, and may nol be separatcly assigned, transferred, conveyed or
encumbcered by TIPA. Any purported assignment, transfer, conveyance or cncumbranee
violatmg the forcgoing shall be void and of no effcct. In addition, the rights granted to TIPA
pursuant to this Agreement are not transferablc to another project of TJPA or any other caiy,

mcluding a successor to TIPA, with the sole cxception of a successor cnuity constructing the
Transit Center. . ’

Vi. ABANDONMENT.

I TIPA docs not provide Notice to Begin Construction within scven (7) years following
the Effective Date of this Agreement, then TIPA shall be decmed to have abandoned wts rights
under this Agreement. whercupon this Agreement shall terminate and all of the casements and
other rights of TJPA hercunder shall revert to MSD  In addition, if TJPA or a successor enlity
abandons its usc of the Transit Cenler for a continuous period of five {5) years, this Agreement
shall terminate and all of the easements and other rights of TIPA hercunder shall revert to MSD.
Upon any termination of this Agreement, TIPA shall remove, at no cost to MSD, such of TIPA's
facilitics and cquipment installed pursuant to this Agreement as MSD may specify, to the extent
removal is feasible without causing substantial damage to the Transnt Center. Upon any
termination of this Agrecment, TJPA shall exccute, acknowledge and deliver to MSD a quitclaim
~ deed or such other documenls or mstruments, in a form rcasonably acceptable to MSD, as may

be reasonably necessary to chinnate this Agreement as an encumbrance on title to the MSD
Property.

VII. NOTICES.

Any notice, conscnt or approval requirced or pemmiticd to be given under this Agrcement
shall be cffective only 1f given in writing to the addressec Party at its address or addresses Tisted
below. or to such other address or addresses for a Party as such Party may from time to time
designatc by notice to the other Party. Notices shull be deemed given upon the date personal
delivery is made, or three (3) business days after the date of mailing 1f scnt by [irst class,
certified or registered mail, postage prepaid, or one (1) business day after the date deposited with
a nationally-recognized overmight courier that provides confirmation of delivery, with charges

prepard for next business day delivery. As of the Etfective Date, the addresses of the Partics for
notice arc as follows:
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TIPA: Maria Aycrdi
Exccutive Director
Transbay Joint Powers Authonty
201 Mission Strect, Suitc 1960
San Francisco, Califorma 94105
Fax: (415) 597-4615

Copy to: Andrew W, Schwanz
{which copy shall Shute, Mihaly & Weinberger LLP
not constitute notice.) 396 Hayes Street

San Francisco, CA 94102

Fax: (415) 552-5816

MSD. Mission Strect Development LLC
¢/o Millcnnium Partners
735 Markct Strcet, 4th Floor
San Francisco, CA 94103
Afticntion: John Luciano

Copy to. Coblentz, Patch, DulTy & Bass LLP
{which copy shall Onc Ferry Building, Suijte 200
nol constitutc notice.) San Francisco, Californta 94111

Attention: Jeffrey B. Maso, Esq.
Vill. GENERAL PROVISIONS.

A, Amendments. This Agreement may be amended or modified only by a wnting®
signed by an officer or other authorized represcntative of TIPA and MSD; provided. however,
that if a common interest development, within the meaning ot California Crvil Code Section
1351(c), is created to own or operute any portion of the Development, then the Association, &5
dcefined 1 Civil Code Scction 1351(a), ercated with respect to such common interest
development (or if more than one such Association is crcated, the master Association whose
members are the other Associations or all of the separate interests, s defined in Civil Code
Scction {351(1), in the Development) (the “Owners’ Association™) shall be the successor to MSD .
for purposcs of approving and exccuting amendments, and not the individual owners of
condominium units or other scparate nterests,

B.  No Waiver. No waiver by TIPA or MSD of any of the provisions of this
Agreement shall be effective unless in writing and signed by an officer or other authorized
represcntative of the Party aganst whom it is asserted. Such waiver shall only be effective to the
extent cxpressly provided in the waiver. No waiver shall be deemed a subsequent or continuing
watver of the same, or any other, pravision of this Agreement.

C. Entirc Agreement. This Agreement, including the attached Exhibits, constitutes
the entire agrecment betwecn the Partics with respect to the subject matter horeof, and

superscdes all previous oral and written agreements between, and representations by or on behalf
of, the Pantics, all of which arc merged herein,
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D . Binding Effcct. This Agreement and the covenants and agreements containcd
hercin shall run with the land, and be binding upon, and inure to the benefit of, the Partics hereto
and their respective successors and assigns (subject 1o the provisions of Section V). No
assignment or delegation by TIPA, whether by opcration of law or otherwise, shall relieve TIPA
of any of its dutics, obligations or Liabilitics hercunder, in whole or 1n part. Except as otherwisc
provided in the previous scnicnce, a party (or a successor 10 a panty) shall be hable hereunder
only to the extent of obhigations accruing during the period of such party’s ow - ship. Ifa
common interest development, within the meaning of Califorma Civil Code Section 1351(c), is
created 1o own or operate any portion of the Development, then, effective as of the date the
Owncrs® Association (as detined in Section VIILLA) begins sts activitics in such capacity, and
thereafier: (i) the Owners® Association shall be MSD's successor for purposes of granting any
conscnis, approvals, waivers, or the like, enforcing this Agreement, and performing any
obligations to be performed by MSD, and not the individual owners of condominium units or
similar interests, and (i1) only thosc units or parcels within such common interest development
that contain or own, at uny relcvant paint in time, portions of the Eascment Arcas shall be bound

hereby. Refercnees to MSD in this Agrcement shall, as appropriate, 1nclude and refer to
Owners® Asseciation.

E No Dedication. Nothing contained in this Agreemient shall be deemed (o be a gift
or dedication of (or an otfer to dedicate) land or rights to the general public. The use by the
public or by any person, including TIPA, of any portion of the Eascment Arcas, other than as
cexpressly permitied hercin or as expressly allowed by a recorded map, agreement, deed or
dedicauon, 1§ by permission and is subject to the control of MSD in its sole discrenon.

F No Third Party Bengficiary. This Agrecment is solely for the benefit of the
Parties and their respective successors and permitted assigns, including the Owners® Association,
and cxcept for the Indemnitecs, who are intended third-party beneficiarics of the releasc and

indemnity provisions hercof, docs not confer any rights or remedics on any other person or
cntity.

G Captions The sections and other headings of this Agreement arc for convenience
of reference only and shall be disregarded in the interpretation of this Agreement.

H. Time. Exccpt as otherwisc cxpressly provided herein, the Partics agrec that as to
any obligation to be performed or action to be taken hercunder, time 1s of the cssence.

I Auormeys’ Fees. Inany action in any court of competent jurisdiction, brought by
cither Party to enforce any covenant or any of such Party's rights or remedies under this
Agrecment, including any action for declaratory relicf, or any action to quiet title against the
other Party, the Party prevailing in such action or procceding shall be cntitled, in addition to any
other recovery or relicf, to recover its reasonablc attorneys® fees and all costs, expenscs und
disburscments in connection with such action or procecding, including the costs of reasonable
investigation. preparation and professional or expert consultation, which sums may be included
inany judgment or decree entered in such action in favor of the prevailing Party. Attorneys® fees
shall include, without imitation, fees wncurred in discovery, contempt proceedings and
bankruptcy iigation, and 1 any appellatc procceding. The non-prevailing Party shall also pay
the attomey’s fees and costs incurred by the prevailing Party in any post-judgment procecdings
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to collect and cnforce the judgment or decrce. The covenant in the preceding sentenee is
scparatc and several and shall survive the merger of this provision into any judgment on this
Agreement.

J Governing Law. This Agreement shall be wnterpreted and enforced under and
govemed by the taws of the State of Califormia.

K.  Severability. 1fany provision of this Agrecment shall be detcrmined 1o be nvahid
or unenforceable, the remainder of this Agreement shall not be affected thereby. and cach
provision of this Agreement shall be valid and cnforced to the full extent permitted by Jaw,
provided the matenal provisions of this Agreement can be determined and effectuated.

L. Counterparts. This Agreement may be exccuied in identical counterpart copics,
cach of which shall be an original, but all of which taken together shall constitutc one and the
samc agreement.

M.  Othcr Documents Each party agrees to exceute, acknowledge and deliver such
additional documents or instruments as may reasonably be required to cffectuate the purpose of
this Agreement; provided. however, that MSD will not be required (o take any action or cxceute
any nstrument that would result 1n any cost, cxpense or liability to MSD.

N, No ténngrshln This Agrcement is nat intended to create and shall not be
construcd to form a partnership, joint venturc or similar relationship between TIPA and MSD

In wilncss whercof, TIPA and MSD havc cxecuted this Agreement on the date set forth
below, effective as of the date of cxccution.

TIPA MSD:

1-Kapian

(s Authorized Repre

Executive D:Lr ci V

Dated: E@ / Dated: 18 -3-0Y

APPROVED AS TO FORM:

By: By
Andrew W. Schwartz B. 0
Shute, Mihaly & Weinberger LLP .Coblentz, Patch, Duffy & Bass LLP
Attorncys for TIPA Attorneys for MSD

Dated- /Q'—'/ ¢-0 g Dmcd:_@_[_ﬁ_@09
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EXHIBIT A

Legal Descniption of TIPA Property

All that certain real praperty located in the County of San Francisco. State of California,
described as follows: .

'Parccl N

Beginning at a point on the southwesterly line of Beale Street, distant thereon 183 foet
and 4 inches southeasterly from the southeasterly linc of Mission Sircct: running thence
southcasterly along said linc of Beale Street, 45 fect and 10 inches; thence at a nght angle
southwesterly 137 fect and 6 inches; thence at a right angle northwesterly 45 feet and 10 inchcs;
thence at a right angle northeasterly 137 fect and 6 inches to the point of beginning.

Being part of 100 Vara Block no. 335.

Parcel 2:

Commencing at a point on the northeasterly line of Fremont Street, distant thercon 229
feet, 2 inches southeasterly from the southeasterly line of Mission Street: running thence
southcasterly and along said line of Fremont Strect, 137 feet, 6 inches: thence at a right angle
northeasterly 137 feet, 6 inches: thence at a right angle northwesterly 137 feet, 6 inches, thence
at a nght angle southwesterly 137 feet, 6 inches 10 the point of commencement.

Being Beach & Water Lots nos. 364, 369 and 374 1n 100 Vara Block no. 335
Parcel 3; '

Bcginning at a point on the southwesterly line of Beale Sircet, distant thereon 229 feet
and 2 inches southcasterly from the southcasterly line of Mission Strect; and running thence
southcasterly along sad southwesterly line of Beale Strect, 137 feet and 6 inches; thence at a
nght angle southweslerly 137 feet and 6 inches: thence at a right angle northcasterly 137 fect and
6 inches to the point of beginning,

Being part of 100 Vara Black no. 335

Parcel 4:

Commencing at a point on the northeasterly fine of Fremont Strect, distant thercon 133
fect, 4 inches southeasterly from the southcasterly line of Mission Street; running thence
southcasterly and along satd linc of Fremont Strect, 45 feet, 10 inches; thence at a night angle
northeasterly 137 feet, € inches; thence at a right angle northwesterty 45 fect, 10 inches; thence
ut a right angle southwesterly 137 feet, 6 inches to the point of commencement.

Being Beach & Water Lot no. 359 in {00 Vara Block no. 335.
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Parcgl S:

Commencing at a point on the southwesterly hine of Beale Strect, distant thercon 163 feet,
4 inches northwesterly from the northwesterly line ot Howard Street: running thence
northwesterly, along said line of Beale Street, 20 fect, thence at a right angle southwesterly 10
fect, thence southeasterly, in a divect ling, 22 fecet, 4-3/8 inches fo the point of commencement.

Being part of Beach & Water Lot no. 380 in 100 Vara Block no. 335.
Lot 003, Block 3719
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CXHIBITB

Lepal Description of MSD Property

All that certain fand situated in the City and County of San Francisco, State of Califomia,
and descnibed as follows:

Parcel A, as shown on thc map entitled, “Final Map 4146, a 420 Residential Unit and 8
Commercial Unit Mixed-Use Condominium Project,” filed May 15, 2008, in the Office of the

County Recorder of the City and County of San Francisco. Statc of Califomia, in Book 105 of
Maps, at Pages 146 and 147,

Being a portion of 100 Vara Block 335

Asscssor’s Lot 019, Block 3719
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EXHIBITC

Temporary Eascment Arca Description
All that certain real property located in the County of San Francisco, State of California,

described as follows:

Parcel 1. A portion of the following described parcel, bounded above by a honzontal
horzonial planc two hundred fifty (250) fect below grade (clevation -247.15 feet, City of San

plane at grade (elevation 2.85 feet, City of San Fraactsco Datumy), and bounded below by a

Francsico Datumy)'
The southcasterly tive feet of Parcel A, as shown on the map cntitled, *Final Map
4146, a 420 Residential Unit and 8 Commercial Unst Mixed-Use Condominium
Projcct,” filed May 15, 2008, in the Office of the County Recorder of the City and
County of San Francisco. Statc of California, in Book 105 of Maps, at Pages 146

and 147,
planc one hundred fifty (150) feet above grade (clcvation 152.85 feet, San Francisco Datum).

Beginning at & point on the northeasterly linc of Fremont Street, distant thereon
178 feet and 4 inches southeasterly from the southeasterly line of Mission Street:

running thence southeasterly along said linc of Fremont Street § feet; thence ata
nght angle northeasterly 102 fect 5 inchcs; thence at 4 nght angle northwesterly
esterly 102 feet S inchcs 10 the point of

Parcel 2. A portion of the following deseribed parcel, bounded below by a horizontal
plane at grade (clevation 2 8S fect, San Francisco Datum), and bounded above by a horizontal
5 feet: thence at a right angle southw

beginning.
Being a portion of 100 Vara Block 335

Portions of Lot 19, Block 3719

26
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EXHIBITD
Permancnt Easement Area Description

That cenain real property lecated in the County of San Francisco, State of Califomnia,
descnbcd as follows:

A portion of the following described parcel located between two horizontal planes, one at
grade (clevation 2.85 feet, San Francisco Datum), and the other two hundred fifty (250) feet
below grade (clevation —247.15 fect. San Francisco Datum):

The southcastely five feet of Parcel A, as shown on the map entitled, “Finat Map
4146, a 420 Residential Unit and 8 Commercial Unit Mixed-Use Condomintum
Project,” filed May 15, 2008, in the Office of the County Recorder of the City and
County of San Franciscu, Statc of California, in Book 105 of Maps, at Pages 146
and 147.

Being & portion of 100 Vara Block 335
a portion of Lot 19, Block 3719
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EXHIBITE
Floor Plan of Preliminary Geotechnical Manitoring Locations
[INCLUDE FIGURES PREPARED BY ARUP]
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TYPICAL SETTLEMENT MARKER INSTALLATIONS

«,
Wall
.0 inch
l -« 2 - Nut
Contrete A” inch S
Faor ., Standard R -
Screw o
v < Epoxy
v . — Threaded bar
'Epoxy
Floor

{a) Floor installation {b) Wall instaliation

TYPICAL TAPE EXTENSOMETER HOOK INSTALLATION

/\,
Wall

20inch Hook

qeLnnn;

3

Threadad bar

Floor

TYPICAL INSTALLATION OF SETTLEMENT
MARKERS AND EXTENSOMETER HOOKS

Transbay Transit Cantor
Transbay Joint Powears Authority
Segt_ambor 2008 San Francisco, California
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

AU AR RANNN DN A F AR I NN AR VSRR RA AN ENFRARARENART RV RS CLSRARIR A bbb ddhh b d b r i hddn

stateor _ CA\fovwio- B wm —DPTIONAL SECTION
COWNTY OF _2AWV FrZRVWWCASCD

CAPACITY CLAIMED BY SIGMNER
on_NOJ, Y, 208 oo me, Nila G ON2AlES | Though statute docs nut roquire the Notary
[
3 nolary p:;:hc i g for such State. personally sppearcd to il m the data below. doing s0 may prove
Mana (- ¥apia

v wnvaluable 10 persoms relying on the
T Y * | Jocument

who proved to me on the basis of salinfaciery vvidence (o be the personis) E, NDIVIDUAL

whose name(s) ssfure subsenbed (0 the within matrument, and [ CORPORATE OFFICERIS)
acknowledged 1o me that heAshe/ihey exccuted the sume in his/lierikerr
authorized capacity(tes), and that by livher/therr signature{s) on the
instrument the person(s), or the catity upon behalf of which the person(s) “Tulers)

auted, executed the instrument Jearmneresy  [JLimitep

I comfy under PENALTY OF PERJURY under the laws of the Statc of [ TouneraL
Cahfornia that the foregoing paragraph 15 e and correct

[ ATTORNEY-IN-FACT
WITNFSS my hand and official scal Dmumus)

3 . [} GUARDIAN/CONSERVATOR
— [JoTHER
Signature of Notary I\

Commission @ 1916233 SIGNER 1S REPRESENTING:
Notary Pubiic - CaiNorals Nrme of Persanls) or eatity{les)
Son Francisco County

Comemn. Expires Oct 19, 2012

ARRUNALAECTION

HIIRGR FYPEO DOCLMEN)
CATA R QUESTED [1+ KD IS SUVMBEROF PALRS bATR .
AUT REGUIRED BY LAW.

SHINERS; OTUER THAN NAMAD AMNE

CERTIFICATE OF ACCEPTANCE

- This is to certify that the intcrest in real property conveyced by the within document, the provisions of
which are incorporated by s reference as though fully set funth in this Certification, o the Transbay
15 hereby aceepied by the undersigned

\\ /)

Date
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Sateof CALIFoRNIA )

Coaurity of San F&MC(S co )

ALIFORN

IA ALL-PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

on DcT MOr4 2008 beforeme, ANusua  RATASEXHARAN

there tsert nawme and title of the officer)

personally appeared  SEAN JEFFRIES

WITNESS my hand and official seal.

S

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose
name(s) isfare subscribed to the within mstrument and acknowledged to me that he/she/they exccuted the
same in hs/her/thesr authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s). or the entity upon behalf of which the person(s) acted, executed the instrument.

Signature of Notary Public

DESCRIPTION OF THE ATTACHED DOCUMENT

(Tule ar dereription of stincked dac umemt)

{ Nule or desenpiton of attached documen continund)

Number of Pages ___ Document Date__

{Addiliona) mformatson)

CAPACITY CLAIMED BY THE SIGNER
O  Individual (»)
Carporate OfTicer

g

(Tule)
Pariner(s)
Atlomey-in-Fact
Trustee(s)

Other

ooon

— T —— e

CAPANIZ GO F vy A nf Pale e & CSA REO-ATIHEAS wwm sy hises covm

ADDITIONAL OPTIONAL INFORMATION

INSTRUCTIONS FOR COMPLETING THIS FORM

Am arkaowledgmon complernd i Cahforma ming cutuin scrbroge evaeth us
tgpaurs obowe in the natuny \eeiton or o separate geknovledyment furar e by
pruperly complied und atioched to that document The ohiv cvception s if u
documeont 1 to d¢ recuntsd outside uf Califorata In such imtanees amy dliernative
ackmnledginent werbiage as man he printed an b o document o loag as the
verhinge dovs nut require the motory to de someibing that s dlegul fin a muton m
Culiformiy f1e certfimy the authorized copecin of the signer) Pluve check the
dotument carefidhs firr pruper nonnal wording and altach thye form i reqinred

« State and Counly infurmation must be the State snd Courty where the document
signerls) pessonslly sppearcd before the notary public for acknowledpment
» Duic of notanzanen must be the date that the sigrerfs) personatly appeared which
must also b the same date the 3cknowlcdgment is completed
o The nowry public must prim hus or hior name os 1t oppears within fus or her
commussion followed by 2 comma and then your ke (notary pubhic)
« Pnnt the name(s) of document wigneris) who personatly sppear at the ume of
natasvzation
Indrcate (e comect singular ar plural forms by crossing off imorvest forms (e
ho/sho/iheyr s /ave ) or eirchng the correet forms Fatlure 10 comcenly indicate this
nformstion may load 10 rejection o document reconding
o The notary scol impression mys be clcar and photographcally reproducible
Impnsuon must not cover toxt of hnes §f seal impression smudyes. ee-seal i
<ufficicnt sres permats otherwiee compleic a diffcrent acknow ledgenent farm
Sipnatute of the notary public must match the sigasture on fite with the office of
the county clerk
@ Addmonsl wmformation 1s not required but could help ta cmsure thus
acknowledgment 1 ned misueed or sttatked to 3 dufferent document
¥ Induatc ulle or type of attached documcnd, numher of pages aad dole
¢ inficae the copacdy clemed by the wgner If the clasmed capaciy s a
comorate officer, indicate the title (v ¢ CLO. CFO, Secrctary)
o Sccurely alisch this document to the «gned document
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“Rent

- “or‘supersede the Propérty: Docurherifs, If there is an invanslstenidy: ‘betwaen:the Piaperty s.
- :and this Stateinent; unless otherwise expressly provided ‘in- the: Property. Documems, the Property’
; Documents w:ll controh »

MILLENNIUM TOWER
301MISSION.STREET
SAN FRANCISCO, CA

PROPERTY DISCLOSURE. AND INFORMATION STATEMENT
APRIL 2009

Welcome to Millénnium Tower located at 301 Mission Street (the “Property™). Mission Street
Development LLC, a Delaware limited liability conipany (“Seller™), wishes to ‘bring to your attention
several--facts .and- cipcumstaaces:ogardmg-xhemlenmum Tower.. This_Property. Disclosure. and
Information Statement (“Statement”) is intended to provide useful information to all prospective
owners regarding the surrounding neighborhood, the Property, and the individual condominium units
within the Property. Much of the information mcluded in this Statement has been obtained from
other sources (¢.g., govemnmental and other public agencies, public fécords; etc.). The information is
subject to.change for reasons beyond our control. We-cannot guaranteo the accuracy or completeness
of any Infoniatidn: disclosed. Pinthei; we do ot undertake any obligation to advise you of any
chengas. You should indépendently varify the infontation regarding any matter. of concern to you_
rcp«flng«lﬂs urchiase, ‘Wo aldo: st:migly reeqnﬁnend thatyou +isit fhie Property and.drive around
the: mmdiﬁg general-vicknity ony several oceasions- on -different days:and;at different times to

famifiarize yoursslf- with physical aiid othet ‘conditions to deterrhine. whigther thize. aro material

factors. that m!ght affect your decision to.purchase a Unit -at Millennfum Tower, _Since we ¢annot. -

- predict every circumstance that may ‘be matetial fo you as a- Buyer, it is mperahve thiit you satisfy '

yourself about the decisioti to purchase by investigating matters of coticem o you, ‘Any questions. :
regardmg this Statement should be dlreated 1o Sellet’s autlmnzed matkeﬁngrepresemaﬁves : ‘

Y The, inférmation mtcd I this Statemam s, supplememl to mfotmauon that youwill receive of that ST
S ‘be-gontained within othér materialsand: documents pertainiag: to the. Mllannum'l‘ower, which "~ [ -
. ..'afe’raferred to in this Staterent.as thé Proparly Docuiments, The Property Pecuments include; the . = -
| State of California Department of Real Estate’s Conditional Publi¢ Repoit; the State:of: Cahfonﬁa_ﬁ I
* Departinent of Real Estate’s Final Pubfic Repott, a Preliminary Title ‘Report; The Millériniura Tower ;- - ..
.- Declardtion of :Covenants’ and: Restrictions -and Reciprocal. Bastément Agroement-(the “Center
i Daclarat:on”), the: Ceriter-Assooigtion Artoles of‘lnoorpomtion and Bylaws, the Center Association .= ©
- Biidget, the: W’mm Mmﬁm f Govenants:and. Resrictions, the Resjdential Project. -~
" Agsaciation Artieles of Tt .anﬂ

Hiylavis and tli¢ Residentinl Assooiation Budget. Seller will -

provide Buyet-withi-a ¢cpy's it Pocaients at the time yoi) are provided with the Purchasé

‘Contract and final versions.of such Property Doeuments piar to the oluss of esoias ThisStatement

is'not intenided as.a substitute for: your reviéw of the P{opq‘&heemn‘mﬁ. nordoes it ameud.m’odwfi .

| BUYER SHOULD REVIEW AND: BECOME FAMILIAK  WITH. AL OF THESE ~
. - PROPERTY 'DOCUMENTS -AS THEY: CON’I‘AIN IMPORTANT mFoRMAHON"-'-
REGARDING THE PROPERTY ANDYOURUNIT. . ..



MILLENNIUM TOWER — AN OVERVIEW:

Millennium Tower is & mixed use residential development that consists of three separate residential
condominium projects in the three separate residential components: the Grand Residences:at

Millennium Tower, The Residences at Millennium Tower and The City Residences at Millennium - ’

Tower. There aré also two commercial componénts on the first level of Millennium Tower.

The Grand Residences at Millennium Towerwill consist of the 175 unit residential project located on
the: floors designated on ‘the Center Condaminium Plan as.26 — 60 of the Tower Bul!dmg, the

Residences at Millennitim Tower will consist of the 191 unit residential project located on the flodis -

designated on the Center ! Condomhuum Plan as 3-25 of the Tower Building; and the City Residences

at Millennisim Tower will consist of the.53 unit sesidential project-lossted- en-floers-designated-as-3-
11 of the Mld-Rxse Buildmg Each Residential Project will contain Residential Units and Residential

Common Area..

The Declaranons The Mﬂlenmmn Tower Declaration of Covénants and Restrictions and Reciprocat .

Easement - Agréement . (the “Center Declamtlon”) is a document that :provides for the overall :

~ goverpance to The Millennium Tower as a privite residential community with'its two commercial -

.components.. In addmon ‘to this Center Declaration, each of the Residential Projects will be subject a

“to a residential ‘condominium declaration.of covenants (“Rﬂﬂdentlal Declamhou") and shall be .
- govemed, opomted, managed and maintmned bya: separate Residential Assogiation. -

-The Asiociations; The Mi!lenmmn Tower Associiition, -a. California nonprofit mutval ‘benefit - .
mpeméawms nitép Digliration ag the. Caxﬁnﬁmgimn"wmapemaﬁdmuge T
mmmmmm«&»mw epmﬁmlmdmmmwome Cogiter.. .

mnu»mm‘mqmwmm_, e} Asjoiletiony. . Those T -

e members of thoRmxdenﬁal Assoc!atxon fortheir Rssidennal Px'o,lect.
ZPloor' "’l'he éemc; Common Ama ‘of Millenmum Towor mcludes the

,f,and managemant 'fﬁe ResidentiaLCOmmon Aress. ofﬂxe Resxdenml Projeet. Thoownm ofthej‘ SR
. Rssidemial Umts P

- . Residericé Amenity: ‘Floor (Club, Lavel)-on the sécond-levél of the Center, This' Residerice Amienity
. ‘Floof i 8 Joint Usé Esseriiont Arva‘of the Ceitter-and comprises the entire secbnd floor of the, Center. " . .= .

"L Use of the: Rcs:denooAmemty Flooris wstncted end limited to Rwdentaal Owners, their tendnts:and. -
- ‘muthorized-add: pemiﬁed'.mn\‘ees. The Residence’ Amenity Floor (€lub Level).is: planned to mclude R

" the following fgcllitxés, nd:; amm‘ues, subgeot to: -such. changes as: may be made in thie future: ‘the

" . swimming: pool, spa poot; suri dsck,.locker rooms, ‘exeroise and training: facxlmes and: ateas, lommge e

= N j.-.-and dining areas, Tedia roo

ing n,.‘children’s? playn:uoma and wine.storage foorh: . “Additional discussion :
I .'_,__RestdencoAmem Flcor (Club Level) is provuied in Sectlon 10 of thxs Dzsolosuve. 3

i 'Parkmg Girége;. The: Cenfgr Common Area mcludes thc Parkmg Garage ‘which § is Iocated under tho' S lE

" Mid-Rise Conmpoiéiit'of the Project. The Declarint by reserved the tight to'séll, licenise, asdignand: i o 7

. - trangfér the use of Parking ‘Spaces in.the Parking: Gerage to- Residenitial Owners and to the-twa. .~ "

e Caiiimercial. Componen: Owneérs on such terms, extent dnd-duration that Declacant, in'its discrefion, " -. o
determings. to be appropriate. AddmonaI dxscussnon regardmg Pa:kjng Licensw is pxovndecl in, Lol

v..Secuon 15 of tinsstclosure
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" DISCLOSURES CONCERNING THE PROPERTY

1. Use. In accordance with the applwable reguhmons and requirements of the City
of San Francisco and the Center Declaratiori and Residential Declarations, the Residential Units
in the Propeity shall be used for residential purposes.: The Commetcial Components in the
Property are to be used foi commercial purposes, subject to conditions contained in the Center
Declaration.

2. Nenghborhood Noise. The Property is located within an urban, city ermromnent
Some of the adjacent streets and near by streéts are main arteries of the City and may be
congested and noisy, The Property has been designed and built to meet the design standards for
nolse reduction applicable ta the P‘topeny it the timo the building permit for the ‘Property was
issued. These design Specifications: do not guamntee that the Units will be soundproof or that
noise will-not be heard from 4 varlety of sotrces including, but not limited to, other Units and
their owrrers andfar visitors, employeds, delivery persons and vehicles; street traffic, hailways,
trash collection, systems, gardens, térraces, balconies,: roof fans, and-: other such noises. In
addition, trucks, buses and -other large-vehicles on mty streets can cause noises and vibrations |
within the Uriits. The Commercial Units will contain uses: whzch will’ gengrate. pedestnan and
vehicular traffic.. Seller:cannot. predict whether.there will b, or provide assurincés that there
will niot be,.changes i noisé leve!s, ‘témporary or-pefmanent, in the nexghborhaod Selleralso” -
cannot-provide:predictiony of assirancss.thiat historic traffic patterns in the rioighborhood will -

levels, |
s '-3;- Neighborhnod Condlﬂuns

Bowers Authority’ (TJPA)

nntmlly expectgd to consmt of ofﬁce spacc w:th retml shops on the “ground level. The new-

3 :

not be altefedlnth& ﬁmn-e. AllUmtsarepurchasedonan as:s” bas:swlt'hxeSpecttonmse'f':i:.‘ o

, . "z ' ‘ﬁexghbprhood smeuuding the Pmpeﬂy contains residenhﬁl,:-". S
L commennal retml, and mghtiime.antertammentum, wlnch may operate seven (7) days a mek,'; S
g ~twenty~fom houm_a day, and generate noite, dust, fitmes ‘and téaffic. . N

o ' ': A y:'!‘ermmal The éxisting- Transbaybus'l‘enmnahs Iocated xxnhei.j_
adjaeent vicimty f ‘the’ Property. iThe Trans’bag Pearniial ‘etnreinly: provides bus . servides. - v L
..~ throughi:cut the; Cnty and ‘camifimitst bus service ﬁwﬁwmn&, ﬂwNﬂﬂ! ‘Bay and, South Bay s o
. “locationis; as-well-as’ connecti 540" the: City's Mﬁﬁﬂﬁa} Rﬂlﬂay linos, The Transbay Joint .-, <+ . °
iti:the process of stidying and redesigning the Terminal and-thie™ .7 .~
. _\mderlymg transit services for the Bay Area; -The TIPA development ‘plaii includes the creatipn.:’ PR
- of & stafe of the ar, envnohmenially friendly Tmnthub located in the:center’ ofdowntownSan';‘_' e
Erancwco The proposed - 40 acre. development .site -will be' designed to: centralizé the . .. v .
'ﬂ!mﬂanspommsystemsunder on¢reof; The TIPA = - -~
owing ‘transporiatian gystems-from the new. proposed Terminal; AC ~ 7 .7 ¢
AN ] vosit: - SamsTrans, Greyhound, BART, WestCAT and ~ -~
HHEh-Sp __ﬁ&ammwdhighspeedrm systeni designed to strefch-from .- .
. : “ind. Sadrashento i the North and Los: Angelm and:Sen Diegoin the: -
South,” To: ﬁn'ther xtswsion for Brmglng ne'w tréinsit to a newly constiucted Terniingl, the TIPA.;" LR
. :recenﬂy hek’! An. srchitectural design cotnpetition for the. developmbnt Tights to’ (a) consttugta - T 7
tower on_the site:and (b) constrtict:the new. Termisial, TIPA proposed selecting a.design forig . -~ -
: seventyfoot high; miilti-level teririal with a 5.4 acré. CityPark located at the top of the terntinal: = . . -
.and a proposed 80 Story-1;200.450t tall Tovwer on the Nérth West comer of the site. The Tower i§ - -



terminal is expected to provide world class shopping and dimng for Bay Area residents. The
current plans for the Transbay Terminal are preliminary and may be changed over time.

] ‘empomry Terminal (Phase Prior to commencement of any future development of
thc 'I‘ermmal the TIPA proposes to demohsh the existing terminal located between 1% Street and
Freinont Street in late 2009. With this demolition, a new temporary. terminal is béing planned to
‘e located on Howard Street between Beale and Main Street for an approxxmate ﬁve (5) year
time frame to operate the existing reloeated bus lines,

.TIPA Phase 2: TIPA plans to start dcmlopment at the new Tenmnal even thnugb, fandmg for
the underground rail service has not béen-identified. Phase 2 of the TIPA progiam Ineludes
phans for 1.3 miles of undergroind Tunneling Forit MHssTon Bay to the Missien Steeet fr the
creation of the High Speed Rail. Seller has worked with the TJPA and its consultants to

- minimize the impact of any underground construction by entenng into an. understandmg that may '
provide TIPA with rights to approxxmately 5 feet of underground space located on the Southwest

~ propetty line to both construct and maintain the underground tunnej; Seller has in turn set back

- the location of the Property gamge 1o accommerate fiture potsntial tunneling.  Please note, if
-the planncd yndergtound tunneling occurs it niay have impacts.do tha Center, including pofential . .
noise arid vibratlgris.. Sellér huy notrewiowed nor has TIPA, finalized its design and construction

- plans’ at" this' time, Seller has entered into an underground easement agreement with the =

- Tramsbay Joint Powers Authority (TJPA) to provide b6th a permanent and tempariry gasement
- .on fhe-Property. This permanent -easement: énaroaches 5 feet onto the Property at the South
. Eastern property line. ‘This easement it mdérground and is-desigried to ullwhrashonﬂgwall
to be installed for the TIPA’s proposed niew tesming). -Tn adsition, Sejler has gtahted 4 tenporary
. easement across a portion of-the Property located gt th- Spyifh Westom propesty ling of the
- Prapérty: which wilk allow the TIPA. the right to demoligh md m—build the existing temporary’
. wall five f:fetgm the projéct’s Porte Cochere, - Tlus empOFAr
| opeation Gmhgesﬁw
" '.memngi?w Sl mmmnﬁ mm@m !m
- ‘ : cpmm
y memw Iy extfitipny Sinllu Bk grantied. TIP wltﬁlmmﬁt
W' ibitivn menitivig. mmmmmwww daf 0. manitor ony Thpdee -
nthe?auﬂnal onstrugtion may have am the. Project: Sellir. has sgead 0. allwv: the “TIRA

‘easemminﬁyaﬁ'ectthe-}":"'--' -

“representatives access to'the Bl-level to review- the | momtqnhg daia that is recorded. .This
- easement: will be“assigned 1o the Millennittn Tower-: “Agsogiation -upon_ formation of the |

~:. Condoxmmum. ‘l‘hls easemant agreement hns been recorded at the SanFtnhc:Sco Recorders}.: -

’ -FURTHBR womnon on THE TRANSBAY '!‘BRMNAL DBVELQPMENT MAY BE: e
. OBTAINED BY . VISITING THE. TIPA-WEB!SITE: AT WWW.TIPA.COM. YOU:ARE :: .. .
" ENCOURAGED TO REVIEW THIS 'WEBSITE FOR. DETAILS CONCERNING PROGRESS ..., -
. ;AND: TIMELINES .OF- ANTICIPATED CONSTRUCTION. THE TRANSBAY TBRMINAL -0
- -DEVELOPMENT " AND".THE. -FRUITION. ‘OF THE : PLANNED:: TRANSPORTATION. -~ -+ *
. 'PROGRAMS IS DEPENDEN']‘ UE’ON COM’LBTION or GOVBRNMENT FUNDING FOR -

" "THBSEPROJECTS

“(©) Potential Future Con;tmcﬁm Buym e M &at ﬂm: my be- L
constructlon uf ittt de 9% mthgvumﬁ!y of they Regpenty, 1 itk
theycanbemmwwmt' By 'mﬁmmwwﬁmﬂgﬁw&m&
may have a nigative impdot on. availablo neighibashood Mmg. Buyem should undorstiind that

4 .




'. ‘."-f . plans:or deed; regardless of inor variance between thie boundaries shown' ‘on the plnns or deed, .
. and those.of thé- eendommunn ’buildmg. Square footage ‘dimensions’ that ave Stated: in: various ;.

the construction of such future developments may last for years and may create significant noise,
dust, dirt, fiimes and/or odors which: could be considered noxious. or offensive. For further
information Buyers are encouraged to. consult the Port of San Francisco, the Redevelopment
Agency and the Clty of San Francisco Planning and Building Departments. ’

: - (d) Agency Plans. The Property is cuirently located in a redevelopment area of
the City of’ San Francisco-subject to redevelopment plaus cteated, implemented, and overseeri by
the City’s Redevelopment Agency. There may be additional construction in the redevelOpment

area. For further information and copies of current redevelopment plans for the area, Buyer is -
encouraged to consult the San Francisco Redevelopment Agency. Public streets and rights-of-
way in the vxcnuty may be modxﬁed. .

4 Views Seller makes no representation or warranty and does not guarantee the

future presence or -existence of any current or future view from any Unit or Common Area -

(including, without limitation, Views from wmdows, balconies, decks, patios or yards). Future
urban developmenhs or activities, both on lands in the near vicinity of the Property or those -
located at sonie dlstance, may bloek, interfere with or deteriorate current views, .

External’ Lighihg. . Thete are mumerous axternaf Wallmomwdbxdfding
.ﬂoadugmenthefwadedfthe mmdmmmmmewgnmm “Ths.
mmmmmmwwwwmmmm ‘
&u,mmwewumwwmsmemwammmmmm-‘ ‘;
peseites and flickers-dntn. seme’ of the Units. - In addition, spme: of the adiaent

' bmldhgshawemmﬂwaﬂmom&dhghﬁmdumﬁtémmumayshiﬁznﬂdﬂuﬂm' -

someoftheUmts The Jights at Pacifio Bell Park during night-games andoongerts will be. - a

’ 2 mmmiragedtopersonallyniakes'ureﬂmtthnsml}notbeorbeeomea E

- 6, ' De'velopment and Rloor Pla‘ns All eonstmchon plans and sales mmegals{: iy
Ahyeminns {850 ADHT % ‘They: afe not intendéd'to. bepremserepresentaﬁons
wmh P mn&e Unlt. and theréfore, Buyet..should not ‘rely on: thes

‘Lights from ‘various. construction: cranes will be visiblé ‘from”: . - -

nmkingt!!e deciaten to purchase the Unit. Sellerreserves the right, - S

thaterials, foatures, exterior’ clevations; prices, available . - © 1 ¢

| 'WW@WM fthe Units, - Sellér may sell all o any of the buildings o of the:." -

-~ . Uniits in the Property tganother builder who' may change the’ ﬂoor plans, elevahons, fm ;
: '.matenalserdesigns ofthe buildmgorUmtsto be constmcted ;

et b eoncluswely presmned o be: its: boundanes, x‘ather tha, the boundmes

C ;prmted matenals miay. vary: as¢differenf méasureiment: ‘protocols  wiay  be used'for different |
- purpodds THE UNITS -ARE NOT BEING PRICED .OR-SOLD BASED ON: SQUARE * " wi -

o FOOTAGE CALCULA'I’IONS OR STATEMENTS; AND VARIATIONS IN-STATEMENTS- . - " "

- @R CALCUIAHONS OF SQUARE FOOTAGE OF:A- UNIT SHALL NoT BE GROUNDS'.." S
. .FORANY CLAIMS AS TO REPRESMAﬂONS BEING MADE BY THB SELLBR ORI'I‘S S

AGENTS




S e

~.mthv1",roperty. Innddihbh,Uhii'
- the §ive atid locatien of fire Unit. ltisﬂwBuyet‘ﬁﬂeponnmhtyto evaluate tha size-and location

. _facnhhes that will he avaﬂaﬁleto R@Sld i
a9 ‘privete dinneérs. or. private training sessic

: wh‘w b!ﬁ- 0ta ","..' KK

FOR MARKETING PURPOSES, SBLLBR HAS CHOSEN TO OMIT THE

NUMBERING OF THE 13TH FLOOR AND THE 44™ FLOOR OF THE TOWER ON THE . -

CONDOMINIUM PLAN AND OTHER. PROPERTY DOCUMENTS. THE TOWER -
CONTAINS 58  ACTUAL FLOOR NOTWITHSTANDING THE FLOOR NUMBERING
STATED IN THE CONDOMINIUM PLAN AND OTHBR PROPERTY DOCUMBNTS

- T No Guarantee on Prices or Value, Seller and its agents (Seller’s sales 4

- representatives) and Seller, its emp]oyees and: representatives. make no representations-that the

value of Buyer's Unit will at any time.in the future either remain equal to or be higher than its
value at the time of purchase. Buyer hereby anlmowledgm that at no time has Seller or any of its

" salés assqiiates, erplayees:ar represevtatives made any represeniations:or waranties regarding

e beofits, vatoe; mﬁpﬁmﬁéﬁﬁm pr utie pricing adjustments with respect
‘ mthgmhasepnneofthe,!lmbﬁsedon

of any Unit for whith a premiuri :sbeingchangad‘ Seller reserves the right to increase or
dmease Unitpmmiummanyﬁma. -

8 shpplemanmm Eatate Praperty Tax, Buyer is aware that the purchase of

iz Unit constitiies . in-Swnorebip® for real property tax assessment purposes, which - ...
. mnwmsmmm &lsmaiﬁmwhrtheCountyTw:Amssor. 'I!hetesulthllbea’. C
resil- penpesty. fax-bijl, alss knowe. ah-a

inuteale 4Rrihotahls toand pﬂyable by Buyar ﬁn' the penod from close of mrow through me"
cmrenttaxpenod S

“ .7 9 . Residence Amenity moor (Clnb Level) Located on thﬁ second ﬂoor of PTEE
Mi!lennium Towcx‘,aspartofﬂxe“Cenﬁer CommonElmenw,mthefacxhﬁesoﬂhe Residerice .-~~~ .-
-Amenity Floor. (Club Level) which.aré"festricted to-use“by all it occupants:in: Millenpumy -
..Timw gﬁﬂﬁaﬁt uthitiv mmﬁdm THie. costs. of muinteriance end operation.of .+ .-

o a uded in the Center Association Budget and are .-

wmmmmnmmwmm vﬁmmlpmmww mw. thier -

_ amenities:on flie Residerite Amemty Floor (Club Level) for use 'by Owners are 8 screcmmg F00Mm.-
.'jandthechxldren s play.room. RS . Sion o ‘ ,

4.5 part " of - the common expenses undcr the_"’.,.*_-’".{::'-".' 8

‘Ihe Remdence Amenity Floor{(Club Level) w;ll |
e gmﬁley include a Club Concierge. - mexmxsegd%facﬂmz will’ uutiallybe(;g;rated .
& Sﬂcmchmm mwm&mgy bor: Lml) emde&mm&w posl. -

s LEUEr 4 s ﬁ& :he managament and operauons ‘of fhe Residence. © . -
" AR ‘Z'&Gbxbm&li’mdwiﬁ%mﬁﬂw“dmgmanon&fortheuseandopetauonsofthe.-;:"
-mwmm= i :‘Wmmmeand availability of the Various faciliieand - . " -
Jvites fhe- Rexide anity Flopt (Club, Lével) is. subject to inodifications:and; .~ ..
- tevisii thik Geitter Association. 'I‘heamemtm,servxces,staﬁing,"[.;:.*'""' -
: operators, and facnlmes onthe Club Levelmay change over tnne ' LT
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10.  The Associations. The Center Association will operate and manage the Center
Common Elements and provide for general operational and management of the Center. The
three Residential Projects will have separate Residential Associations. The Residential
Associations for the three Residential Projects will be responsible for the operations and”
management of the Residential Common Arcas of the Residential Project. The owners of the
Residentiul Usits will be members of the Residential Association for their Residential Project.
Seller intends to provide management -services to the Center Association and the Residential
Associatiotis, Each Asyociation wm have the right to ultimately select its own management
services prowdet :

11, Floor Covenng. Buyer is aware each room (excluding kitchens and batlx;ogmj_ ,
in-afl Units s‘imteﬁ'ab’&ve‘ﬁr Units shall have cagpeting or rugs covering at least seventy-five -

_percent (75%) of its. squere: footage in arder to reduce noise and maxitnize-quiet enjoyment of

those owners whose Units are sntuated bcnea!h other Units unless expressly approved by the

Units. and to- abide by .the Declarations and the Center Association Rules and Residence
Associauon Raules regardmg floot ‘coverings. Any mitigation of noise tmnsfemnce which i is:

’ reqmred of an oWner by the ASSDOI&tIOIl slmll be the sole responsibility of said OWner

: '12. ) Maintenanee Varigus bmldmg elements and matenals thhm eaoh Umtreqmre .
routine mairitenance.by the Unit.owier. Details on the care and usé fimitations of all-of the. ™~ -
,mewmmmmmthﬂhfmﬂmmmmbeprovxdedtoBuyer SR
+ - ptior to the-vlese uf estrow shd iy the various manuals providsd by the manufacturers'of such: |
' bmldinse!wmmwkwimmum In addition, the Sellerwnllbeprovzdmgtoﬂle” R
dm and wde Associations ‘Meinterance. Manuals regardinig: fhe L

ivcs: for the improvements, equipmentm“faﬂhﬁesm‘h" Cer

" fhigeres:. Tnaddition, Feinted:drywalls andbascbosrds.of & Unit may, be: subject 10 miinor-

L crackmg, wluch xs not sn'uctural in nature andmay need on-gomg toueli np mmntenance by the N
U Owmer. BRPRRRES . . :

scratchmg Minor abrasmns w:ll be present in the product and do not const:tute a defect.
7 .

o B v ;neets the: cenling and eonerete walls. 'Hns jomt has been i:
..des:gnedto be canliced; and it is. caromon’ and normal. tb; ;eXperience mclangmthemt BlOng-",i T

T (b MarbleIGramte. 'I‘he color and vemmg of marblelgramtc cannot be R
controlled as it can.vaty - s'igﬁiﬁcantly in its’ iatural state, 'I'herefore, matblé/granite. ﬂeors, wt
- ecvintertops arid tile-may ot bé completely tiniform: For the sanic reason, xtmaybedxﬁcult o

- - . obtain’ m:blelgranite'tha’t exactly matcheethe color gnd charactensﬁcs of the ple §hown LR
‘Buyer: © 7 = . Lol LEAL L T e e
L Duetotlwnatural charactenst:csofmarble, the cutﬁlesmaynotbeexacﬁy.'.ﬁ:':;'
. 'equalmslzz andthckness ltwillbelmpossxble, to obtmna“glasshke" smoothsmfacewhich'-';. R
- .Wouldresembleaslab - - Bl

Marble is ' relatwely soﬁ stone subject to- stmmng, abrasxon, emckmg and o



' .-_m.awmmwa ] ﬂ&iamefwdom

. - teamt, Josttt, of subsoquent ﬁymfwm;f.;. )

.+ fooe . haglens: frodn g nd s At m all claxms, damages; losses or other lxabllity,.:, ,:- ‘.;:.;;?.
cmam;mmmm. sy AN

(t) Window and Door Weathentripping. “The- Unit dontaing operable and | =
daors .. These (ipétilgs ave. insulated and glazed with dvariety..
Hcal-based materials:. All'of these matéials .. -
: Of wear out over. timie, starting 'with the first.” . 7
day after. X mmmaﬁm \Warmllcausennmcreasemthemnomuofmrf;
 infiltration and.¢aitse heat cr éooling losses, thereby raising thé cost of heatirig.or cooling of the' -~ = -
- Unit. The rate at which'these materisls: deteri orate of Wear will depehd: on a variety of factors-.‘ R

(c) Transitlon. Hird surface materials such as hardwood, tile and marble vary
mthxckhess Though .all possible mieasures are: taken to minimize the transition between two -
adjacent dissimilar materidls, a perfectly level transition is not always achievable. In case of a
slight eleyation change between two hard gurfuse floor materials, a transition strip will be used.
The floors are designed to be smooth with a reasonable transition of no more than 1/2” from
room to.room, Nore of the floors:are designed to be perfectly level even within the same room; -
the floors have been constructed: with allowable veriations to level which may impact the’
installation of hardweod floors. :

’ (d Windows and Washmg. Exterior windows will be cleaned periodically by
the Assocmhon. Owners of Units with Tétraces must gnmde access through their Units to their

e o g ———

Tetvaes for fith cleaning of wibdgws that require such access for cleaning. Owners

'Oﬂhhs'w!th doars, including sliding glass daars, to their Terraces.will be responsiblé for the

sleaning of the windows on sich dopts: ‘To open the dperable window, residents. must furn the .
hmdlg clackowise 90 dogreés which will, reldase the locking mechanism. Residents shall then -
-the window cutward il {he Binge-locks the window in the open position. To properly

- olcwthe Mﬁdaw,mdantmmm&emndowoutwardtomeﬁllleStextentpossxblewhwh o

will pelosse the Josking: théchanism. Onee: teleased, the resident shall slowly pull the window -
inward to the fully closed positiofi and tiin the handle 90 degrees counter clockwise to lock the
window it plase, Residents cannot drill into any. of ‘the curtain wall ruliions when installing -

. window ¢ovérings as it may cause leaks and void the manufacturer’s warranty, Buyer should T
~alzo niotis that the window glass does not block out all Ultra Violet Light and therefore lmvmg MU,

windows uneoVered may cause fading to ﬁxmit\'ue ﬁxmms and floonng,

) Pm*x’mnmoﬁarmmmmm Naa maudxm,,

.mmmummw

. not-Cut into orothermsetamperthh mePQSE,.-WMWW(ﬁ) Wmﬁot}. o
- knawingly permit .or atfow -any pérson to cut iid'er thipe

 with the qu‘l‘euaiun o, othap -
cotippetl;. MBW 'ﬁﬁﬂ ﬁi@m ﬂ?&mﬂf M.Post-'l‘mmn and other coricrete. to.any -
fom md (w) Biijer:will mdemmfy Jprotect,

; emiployees, -and contractors *

wismg from any breach of tlns sectxon. L

‘'whiich, ‘ate oytside .of ‘Seilér’s control,: such a3 a3 fréquency: of use, cleamng or abuse..

compléted: window-or-door. installation, including e silly; Jﬂmbf; thiestolds, dati s B
- and these insuliting: matorils are warranied 10 Tivol the:fequiresnents-6f the Unifom. mﬁmd”img!g

Codeandthesme of Califomia Title 24 forwfnﬁimfonmonmemﬁalmm!hﬂm@er '

4 Secuon 116-17 Part 6 Cahforma Title 24) _The:amoiat: ai’aur inﬁlmﬁon (and. thersfure, haat



y {{ gomponm oﬁ‘m&nw There

gain or loss to the intetior of the living space) will increase with use, age, lack of care, or lack of
replacement by the owner, and is hereby agreed to be outside of the control or responslbihty of
Seller.

(® Drains. Units with Terraces may contam drmns which the Owner will be
obligated to keep clean and: maiintain.

13. Altersﬂohs to Units. Buyer is aware that all alteratlons and/or additions to
Buyer's Unit must 6e in compliance with the Declarations _including, without limitation,

* Section 7.8 of the Residentinl Dezlarations and the . .provisions of Articlé 6 of the Centsr

Declaration. Buyer is aware the Property has been constracted wtilizing initernil stest framing

_components, -Sheet metal-serews must-be-attached: wnmwtoﬁmgot affixheavy

objects such as pictures or mirrors on a wall. R is récommenifed that Buyer affix propet
backing to the steel wall studs prior to mslalltng heaV# televislong or othier ipems to the Faming,

, Notadhenngm this girideline mayresnﬂtmmmm'opeﬂymoumedkem to-fill fram & wall, The

useé of nails is not recommended: In the event of constriiction remodeling. or additions to-the
Uit Buyet is advised o hire a:conbrdctsr who Is familiar with steel-framed construction. Buyer
aclmowladges fhit alteratioas o addittons to the Units made by owners or their contractors, such

. Haditic mwmuﬁmesmuygiwmtowaterleaks ¢ragking, and ofher damages to . - |
‘.ﬁemwm“oﬂgexmﬂm Sallensnotresponsibleforanydamagesresulhng .

from any addxtxons ot alteratmns to. the Unit as. ongmally constructed by Seﬁer

14 mgwmcwrmw wmwm
nezasmp:d o n.. thg ; Iardge: .e .

.. "" | i [ (VI) - -‘ .- '...
.MNJ#MIMQW
. HU0H

;& o &-_ ~.-.' '
it As lmg, as- Seller fas ma tigl
: m«wwmm

\'9 such parkmg garage mnnager
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Pkt ':";”Earage Common Expenses. 'Ihe costs’ andff" R
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Parking Garage. The Parking Garage Common Expenses shall be divided and allocated among
the Parking Licenses as the Parking Charges as provided in the Cénter Declaration. The prorated
allocation of the Parking Garage Common Expenses to the Seller or to an Owner who has been
provided a Parking: License shall be charged by the Center Association to the Seller or such
Owner as a Patking Charge. Until such time as-Seller provides a Parking License to a Residential -
Owner or Commercial Owner for the use a Parking ‘Space, Seller shall be responsible for
prorated Parkmg Garage Common Expenses allocated to that Parking Space. Seller may enter
into temporary or interim parking arrangements to park in the Parking Garage or use Parking
Spaces until such time as Seller has licensed or assighed non-exclusive and exclusive rights for
the use of such Parking Spaces to Residential Owners or Commercial Owners. An Owner who
has been provided with.a Parking License Agreement must pay the Parking Cbarges that are
stated fir the Parking Ticense Agreenieit.

() Rights Appurtenant: Except for temporary or interim parking rights, the
rights of the- Owner under a Parking License Agreement shall be deemed to apputtenm to-the
Owner's Residential Unit, and such Residential Owner ‘shall entitled to transfer or assign his or
her rights of use uridér the Parking License Agreement:fo a tenant or other occupant of his or her
Residential Unit, in accordance. with thie provisions of the Parking License Agreernent. Upon the
sale or transfer of a Résidential Unit by a Residential Owner-who has been provided rights under
a Parkmg Llcense Ageement, the Rwdentlal Ownet shall be deemed to have t:ansfetred or

who aoqmred the Resxdentml Unit in acoordance with the provmons of the Parldng Lxcense

Agreeinent.

(c) City CarShare Parking Spaces: Four (4) Undesignated Parkmg Spacés
shail-be avaifablé } For use by Peraons who hive entered into agreements for use of a vehicle under
thé City’s City CarShare Piagiarn. Such;Persons shall pay the:tken cufrent market parking fates

(hourly or monthly) for the Parking Garage ds-established by the Center Asspeintion:: The-users

of the City CarShare Parkmg Spaces shiill park using the Parking Gﬂrnge s valef parking service.

(d Commercial Parking Spaces: Under the terms of the Center. Declaration,
fifteen (15) undeuxgnamd valat smedraﬁﬁng Spaces’ may’ ‘be made available by: : Seller-for use
by the Owners ‘of the: € ial Comiponents for the: customers or other irivitees of the
biisinesses in ‘the Commerdial Comiponents and for the vehicles .of - Persons }:mvxdxng.;

-inaintenance services: to; Ccmmerml ‘Owners or: Rwdenﬁa! Oiiers during such: time ‘as'such:

services.dre being provided. Such custoiiess or other ifivitees of such businesses or such Persons
providing such'mairitenance serviees shall:pay the then current parking rates: (hiovitly or menthly)
for the Parking Garage as establishied by, the Center Association,The users of the Commergial

‘Parking Spaces shall park using the Parking Garage’s valet parking service,

10



() Size of Parking Spaces. Buyers are notified that some parking spaces are
compact sized and will not accommodate larger vehicles. Buyers of Units with two (2) parking
spaces should be aware that such spaces may be tandem Spaces.

® Garage Seeurity, Cameras lm!ateé in the Vicinity of the Parking Garage aré
not intended to provide security far pstsons; property or any patticular spdce. ' Buyer should be
aware that the cameras-do-tiot; and are not designed fo; supvey: 100% of the gardage apacos, nor
are they monitored 100% of the time. Seller makesno repmm&non that Buyer's parking space
will be surveyed by a camera,

(®) Seller and Marketing Team Patkln;- Seller hereby notifies Buyer thit
Sellet’s siles agents; Seller's 58 Al gaests visiting the sales office will

use parking spaces focaind in the- gamgemulalosé 6f: escrow: of the fast: Rasidential Unit, -or
sopher if deemed appropriste by Sellsr. Snszuddqg“&ﬂwtmterfaewﬂhﬁuyw’susam
mstd&nmﬂm&asmgxwdpmgspa L

“mwﬁﬂmmm s i
ﬂﬂdﬂmufwnhmmamvh.i :

: Wstolenﬁomﬂ:eb’kestomgemeas There. L
S ,' _.a110wnersmdowupantsofthe(:enter L

' 18. Mechaniml Equipment on Roof. There {8 mechmcal and/or plnmbmg L

* equipment prcvxdmg service- to the Property located on ity r0of, These may. cause noise ot -
o .



- and satellite televxsmn ‘services. The Buyer is g - :
television service connectians and acconts fuF servics to i ox Her: unitmfar Vﬁﬁﬁsa&d .

' - cablmgMﬂdethwUmwmtheuwleﬁmmmdﬂmcqﬁmmmmmmm
: .'dishesarenotallowedmtheCenter : :

: »wﬁmmmmmumgm

26, Outdoor Fnrniturefl‘erraces. Buyer is awasé that all outdoor funnture mtended' f B
“for any Térrace of a Umt must be pre-approved by the Association, The - use ‘of Terraces

. Vibration within some Units. Further, Seller cannot guarantee Buyer that these devices will not
" be changed, replaced, or extended in size or capacity from time.to time as the commercial uses
" ‘chanje from fimé to tirite. Seller can' mﬂ;enguamxneethepmm 100f location nor proximity to

the roof decks or Units of such equipment now or in the future; Seller advises Buyer that upper
izvela/Unlts of bpth«the T owerand Mid Rise Con;pomts -are located near such equipment. -

19. Earthquake Insurance. Earthquake insurance is NOT included in the initial

. budgets for. the Millennium Tower Association or the Residential Associsions =
@mWWWOfWW for thie Property: There are no existing plans to -

purchass easthiguakiy insatance for the Property by any of the Associations, In the event that an

‘Aﬁoﬁaﬁond@&abfﬂnanhquefmthemmﬁmmandcostswﬂlbepmgby&g o

'WM’{W‘&

20, - Prt)perty and Liability. Insurance. The Center Association and the Residentml ;
Assoclahon insuranée policies do NOT cover: losses to the interiors or the conténts of the
Residentiaf Units or liability claims against an Ownér, Buyers should consult with ah insurance -
pqudﬁozml 10 be. sure that they are ‘obtaining adequate and appropnate msurance coverage for
pmput.y xossesm then' Units dnd for habxhty coverage.

1. *: Cable Television, The Property will b ﬁded with cable talwuim servioes

L"',(”.‘mmas. TheBuyerisresponsxbletosetupandmamtamthmr o

© ovn tel#phitin sarvics eoniiesiionsnnd accountsforserueetohxsorherUmtandfoermgand;’-:;i PR
 cabling o U nevsniny APSNE e

ﬁ)ltelephonesemce PRI

.‘!?Mwﬁ m %Wmﬁﬁa i reqtmes mmmﬁ:e?mw
thikoww e sislfote S vater o 'z?ueas;yns “Fhese toftta e Hilly Sredingd, - -

&tﬁnmﬂmmmmmmmmm fluskies for tnmmiat uss, Nodtsmether = -
' B 8hou1c1 be ﬂushed. TampOns, dental floss and S

gt for Yollet:d
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time-délay settings,::
R "exhaustsconnecttoam

(g) Stair Shafts. Buyers of Umis located adjacmt to stai: shaﬁs may Be':j--' SN

including plants and storage, is limited under the Residence Declarations and any Residential
Association Rules. *

27. Buﬂding Noise and Odors.

(a) General. The Ptoperty is & mixed use; yaulti-unit condommﬂnn pxo;ect in
which neighbors will live either adjacent to, above or below other owners. The Praperty has.
been designed and built to meet all requirements of Califorsia. State Building Code and the
Building Code of the City, including those for noise. Prior o pitrchase, Buyer should determinie
that the noise levels within the Unit meet their-personal’ noise standards, ‘Rolling pardge doors,
early morning garbage (and related)y pxckup, garbage oom_pautorg, ggtbgge chntes, may ¢ause
temporary yet-neheeablemme -

®) Elevaturs. Buyers of Units located adjacent to elevators can expect that the -
usual noise generated by: elevator use will'be heard ms:de the Uhits.and that such elevator use
can ocour at any time of the, day or mght. In additlon, certain Units are adjacent to the hydraulic
elevator eqmpment room, which' separately could generdte penodxc 1oise for mchUmts o

(c) Shafm andl?ans. Thefeare exhnustshaﬁs andfans mandarmmd the
property which may'geneiate noise from their internal’ inotors, - Ty parucular, garage, emergency -
exheust ventilation fans/louvets: are in the pariing Stnicture and aré’ located"at the southwest .
corsier dmmwmvmwmm ot e very quiet, bii

(d) Walls. The ‘commpioh: walls bztween Umts have bem desngned to meet the .

N ,"""_standands formmxma]sound transmission-as st by thie’California State Building' Code and the
S BuitdingCodeofths Cxty, hoWever,suchwallswillnotallev:ateallnoxsebetweentheUnitsand
R ~“._ﬁ'omiheComm e . : >

(e) : .,Toilets. m& ﬁ :{hﬂ Wﬁm&m connectmg som;t-mlet waste

. "-'-'fi*pxpssfhm may b6 gooasion wiktn e siitd vt « tallet Hushing and ofher noise miay be heard
© - . - 'dbove, below, and near a.Unit. Bmmmmmm )
S .alabs havebemawusucﬂlymomndsegleémmm Sutli

bing penetmmns through roof

(i) Kitchen and Bathraom Exhaust ‘Fir .5,:: :

| ‘bathmnm exhiaugt ‘fan are manally”opérated uiid ks baftrooy om’ extimust fans: have: automatic- -
3 ’g comnion exhisilst irisers: that the mdmdnal latahen and baﬂaroom.."‘-_'-.; R

':aﬁ‘ectedbynolsegenmtedbythexr : AU
Sl (W) Fn'e -Alsirmg, m Sufew Syzrm mﬁng- Restﬂar testms and-.,]'s? |
cormmssmnmg of the fite alani’ [ife ssfety. s waltl take p Qeethmughdut'_the Property and . -

within each Unit as requited by lav: Biyer e
cause inconvenience to their quiet emnymeﬁtdm Unﬂduﬁn&lhwe tests,

s -ﬁéceptsthatﬂiesealamtesmmy".ﬂ o



“firnited to" certaifi fmght elevatoxs. Ownezs may empmence kmg Waits,

({) Metal Stairs, Use of the metal stairs in the stair shafts may generate impact
sounds which may be nonoeable. .

() Trash Chutes. Buyer is aware that the buildmg has been constructed with °
trash chutes for the disposal of trash and garbage and that possible noise and sinells may emanate
from such trash chutes. Buyers of Units near garbage chntm may be affeotod by their operation.

9] Janitor and Utility Closets. Bnyers of Units located near jamtor and
utility. closets may be subject to noise generated by authonzed persons - accessing such closets.

() Fire Pump Room. Buyers of Units located near the fire pump room may be
subject to noise generated by such fire pumps.. :

(m) Booster anp Roomll.rngahon Pump Bnyers of Units located near the

booster pump room and the irrigation putp mny be. subJoct to noxse generated by such booster N

putip and ungatmn pump

28. Tlnﬂng of Wmdows. Wmdows are not- engmeered for- tmtmg and applymg‘ i
tinting wxll voxd the wammty Tmtmg may. cause orackmg. WINDQW fmﬂj]mg IS NOT .

: &&ME@

29. . Constrncﬁon Activity.’ Some moonvemense may occur (such a8 noxse and dust'

S from traffic) in connection- with: construction actmty “and ‘the. operahon of & safesoﬂioe, amtll
- suh tifxie that. the Property has been completed.’ Pledse be aware:-that. ongoing oonstmctwnwill”. -
" .continie throughout ‘the overall ptojected: developmem of the: Fropgity, and including in your .~ .

A ige:and : oihernmsgncesi ol

" agsogiated with such'c ‘ongoing’ development. “Por, equnple, street renovation go;mﬁes may:take - .-

- plage, Dust which is ‘oreated by these:construction activities may also séitle in the-girage aid'on < - o
vekiiclés. perked :there.  Corhinon amenitie ‘yzy 1bt: ¢ - fuilly constricted: of available upitil the - .~ .- -
Proputy is complet& The completion of these’ anigniti ‘may involve the uge ofmachm:ry and . ot

tem porary Testriction ofacoess through e

building.” You miy.be. moonvemonced by road improvéments, dust; :

may canse moonvemenoe in tho form ‘of noxso, dust
ormhotheam ' = ‘ R

39' mmrou. ‘l'heﬂo m separate eltm&ors.for tho tWe. ,wcrs ofihe Properly S
; Theabilitymmovofumxtureor SATL
dimenisions and may be [
r.ﬂxe elevator 1fnt xs"' R

Acms 0 the slvators s, be restricted by a.card Key:systém.
other itz it dnd ong of the Thlts. {5 fimited.] by ihe.elovator and. stai

-beingusedbyothers
. _ Mmm.jﬁmmnbemelmmmwmlsymmoh R
uj{gm -gntry-inta’ the Rexidence: jeid in which: their Unit i9 1dcated.- Acosss by . = - .
puRsty: ibjea toﬂxoﬁ&itoompnnﬁamﬂmiwtontoﬂm Center’s security or concierge’:: ~ - .- : .
W 2ouponesit. . The 4éoess control systems miay not bé:fully installed - - = [0
and. y ety iy ‘coipleted.  Owigrs are responsible: for- restricting - -7 . -

enuy to oﬂy'authoﬁzed persons "Emry by: unauthonzed thlrd parues may; occm'whenthe doorjs T
opened by anthorized entrants. The propeity is located in‘an urban environmeént: All residential = ‘..
doors.must be kept locked. If desired, Owners may mdependenﬂy otmtraot to have a!azm systfl -

instelled wlthm theu' respectxve Units. C

32. W‘mdow Coverihgs. Buyor is-awdre that OWners wﬂl bc teqmred fo follow any
and all gmdelnm inthe Rules and chulatxons and in this Pmperty Dzsclosure (or otherwme
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promulgated by the Center or Residential Associations) regarding the installation of window
coverings (and restrictions on coricrete penetration and penetrations of or connections to window
mullions). Asdisclosed in Section 12 above, Buyer is aware that drilling, penetrating or
otherwise tampenng with concrete ceilings may cause structural damage and may result in
personal injury, Itis important to note that the MDF trim installed on the ceilings of all units
approximately 6 inches from the window glass is not structurally supported and can bear
minimal weight. Residents installing window coverings shou!d drill through the MDF
decorative trim and penetrate the concrete by no-more than 5/8® of an inch. All window
coverings installed skiall have an exterior color of white or off white to create a uniform
appearance from the-exterior of the building and to prevent unnecessary héat buildup. Residents
mstalling wmdow covetings must adhere to the following guidelines: Draperies, Venetian

: : eriorshae ﬂgﬂéwcwmustbehungsoastopmb'vﬂespaceatthetopand
bottom or ofie side and bottom 10 permit natural air movement over the reom side of the glass,
The following criteria must be riet to avoid formation of a heat trap:

1. Minimum. 1- %" (38mm) clearance required top and bettom or one side and
bottom between shading device and surrounding construction.
2. Minjmum 2” (50mm) clesrance between glass and shading device.

If Venetian blinds are being ised and these clearances:cannot be provided, a two-dnectxon
positive-stop or lockout that Jimits thié: ‘moyeriient of the blinds should be incorporatéd; For
hiorizontat blinds, th lockout should Jimit the rotation of the blinds in both directions so that they
are in a position 60 degrees off the hérizontal when in the -most-closed position. For vertical
;-bhnds, the lockout should Jinit: :movemeit in both-directions so that %" (12mm) spacing exists
“betweeii the blinds wher in thé mbst closed position.

33. Markeﬁng Baxmm or Signs, Buycr is aware that markehng banners or signs
-will mostlikely be fiked on the facades of the Property, and understands-that thwgbanmrs -or
signs wmremmnmstallﬁd ﬁorapcnodofﬁme ‘Seller agrees thiat ail costs to remigve these
‘banners:or signs; mcludmgmyrepansmqmredtoﬂxewans,wznbebomehyme Seller in a
timely- fashion. Reasonable access to.the Units ‘adjacent o the. baniiess;or signs: :will also- be
granted to_Seller by Buyets of such-adjecent Uhits to enable Seller to implement ‘and complete
sich removal-and: repair;

34.  Bullding Condition. The condomimum plan, building plans and various other
engineeting and strifctural plans; relating to the- Property. contain dimiensions- and other
specifications which: Scller reserves the:iight to-revise in the actual construction.of the Property.
This as-built condiuons ahall contro) in; the: event of any conflict between any such plans, exhibit

.or imilar: matter, and-the actual as-built condition.

.35, Access. Upen not less than 1wenty‘foux (24) hours prior notice, the Asspoiations -
‘may access any Unit. mordertoperfomxtherepws and mgintenanite eseribed in: the
Declaration and for which.an-Assdciation: is responsible. antennnoe shall be understood ‘to
include, without" litnitation, maintenance of Terraces ‘outside the- ‘Units, as well &s gengral
building maintenance and/or repair:

36. Lobbies and Atrium, The Atrium of Millennium Center- consists of
approx:mately 2 600 square: feet of space locsted on the ground floor adjacerit fo-the main entry
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of the Center on Mission Street. The Atrium is a-Common Element of the Center and is required
to be open to public access and use between 8 a.m. and 6 p.m. Monday through Friday. A
portion of the Atrium will be established for the exclusive use of the Mid-Rise Commercml
Component that will be used as a restaurant. '

, 37.  Encroachmenfs. Bay windows, fire escapes and other encroachments (if any
shown on the Cotidorniniwin Map, thit exist, or.that may be constructed) onto or over Mission,
Beale or Freinont Streets. aré pémyitted through and are subject to the restrictions set forth in the
bmldmg code and planning code of the City. and County of San Francisco. The Condominium

- Map ddes not convey any ownérship mterest in such cncroachment areas to the Condominium
Unit Owner. . ,

38. Landscapmg. Landscapmg of the common areas is subject to change in both the
type and size.of plantings (dependmg on availability and species issues) by the Seller until such
time as the entire developnient is complete and thereafter at the discretion of the Center
Associatiori. Some landscaping may not be completed at the time of the sale of the first Units,

39, Streetseape. Certam street trees located on:streets that surround the Center will
.owned and mamtamed by the Asspclatton, and are subject to the regulauons and o:dmances of
theCztyregardmgstreettrees ST

40. - Pets. Buyer is mshucted to :efer to the Center Declamnon. the, Rmdenual. '

Deglaration . and :the- Center ‘Rules for addxtmnal covenants, . condmons, festrictions’ and s e

disclosufes- regarding thc keepmg of pets. by Buym B

41, . Upper Floor Load Limits ‘I‘h Umts axe designed o, suppmt wetght lnmts as ;
outlined in the Ms

: iceManual Blwernresponsxbleforconﬁnnmgmfhﬂacmmufnma' o

‘of aniy. pool: table or other heavy’ furniture that the-weight-iritrodiiced by these ilems ‘doss:mot. - ...

e e i

the Umt whmh exoeeds such welght hmx(s

42. Severe Weathe_g~ anditions. Alﬂloush the Umts. and the Prope:ty as & whole,;: T

mm vensl:um&wlﬁ

#ind while' the. building is -weatherproofed,

-during severe weattiar candifions y ot may'«peﬁm minor Teaks: avoud slldmg and- pocket;{_,". :

dogm.windpws -and mefvmw, 'mm arbm ct‘nﬁtm for which Sellar is ot rcsponsxble
43, ximity to Paciﬁe Oeean and Bay “The Pro

pe&y-is-:iocated in proxlmnty to;,.

both the: Pacxﬁc Ocean and the'San Francisco Bay., Conseqaently, ﬁxebmldingmay be expeoted - 7
to expemence eondinons nommtlymulhng from proxnmtym ldrge bodies’ ofwafer ;suchas fog,.; RS
dampness; rust, sea: gulls, -and’ sipilar coriditions; furthiermors, bécause of this situation, the - .
Property may:glsq be expect&d to age.more rapqdly and dlﬂ‘cmﬂy when compamd to other-

developments -

44, . Selsmlc Potenﬁal Caht‘omia m Su\zlect tn a wxde tange of carthq uake actmty L
California has ‘inany known- ﬁmlts a8 well as yet undiscovered failts. ot additional information,”

a soils and geologxc report 5. o file with ‘the. City:: - A major emhquake, which some, have-_ K
predicted will occur-in gur Ilfetnnw, could cause: very Sotious damage fo' buildmg loeeted even -

many- nnles from the’ epxcenter of the earthquakee "A mofe: moderaie eerthquake occumng ona. .
more minor fault, o on-an as’yét undxsoovcred fault, could aiso cause substantial damage. Sellér - .

makes: o representations of. Warrannesastothedegreeofearthquake risk within the Proputy. L
You are advxsed to. consult thh the-City, other pubhc agencles, and appropriate experts to -
' 16 ) . _



evaluate the potential risk. Neither the Center Association nor the Residential Condominium
Project Associations have obtained earthquake insurance, and the budgets for these associations
do not provide funds for obtaining earthquake insurance.

45. Changes in Development Plan. The residential real estate market continually
fluctuates due to changes in economic, social and political conditions that directly .affect the
supply of end demand for housing. As a result, the development plan for the Property, Unit
prices-as well as the terms and conditions of sale are also subject to change. Themfore -

With the exception of Buyer's Unit, Seller reserves the right at any time prior to or after
thc Closc of Escrow for the sale of a Umt and without notice, (i) to increase or decrease the sale
: 5t-ine : wise-adjust-the teems #md conditions of salé Tor Units in the
Property (or in the vxclmty thereof), and (ii) change the number, size, location, and design of
Units.constructed in current or future phases of development of the Property;

Seller is not.obligated to.offer you the same price, incentives and/or other terms and
conditions of sale that Sellerhas previously offered or may subsequently offer to another bityer;

. Seller has neither offered nor agreed to any price protection or other similar commitment -
to you regardmg the value. or-resale value of your Unit (or any other property)l and Seller shall
not have any-obligation or liability whatsoever to you in the event any price changes' dxrectly or
indirectly afféct the value.of your-Unit; and

When you entemed into the. Purchase Documents, Seller may have-owned other properties
which may have been.off the ‘market ‘#énd-may not have been shiown to or ‘ctherwise mrde
‘available for purchase by you. Seiler ddes not have any obligation | 10 noﬁfy you if any of such
pr@erﬁes ‘come:on the tharket or are oﬂwrwxse available for purchase or any obligation o notify
you of any future properties Seflér may:develop and make available for purchase.

46. Moveiln Dates. The, completion‘date for Buyer's Unit is only an estimate, As
construction progresses; the completion -date ey be adjusted. ‘The estimated compleﬁon date is
not meant to be' 2 commitment tb Buyer for a move-in date. Your actual moving date; should be
schediilei:to take filace ‘at yout" ‘eorivenience after your escrow. closes, Mdviiig date plans mnde
prior to clase of escrow are constantly subject to change. Seller is not obligatéd to retmburse
* Buyer far d:!x;y casts-assotiated with - any adjustnient made to the eompletion- date and resulting
Amove-m

47. Bnyer's Rights Pnor to Close of Escrow. Buyer is aware ﬂmt Buyer may not
occupy the Unit or instifute constraction actmt)!, place personal property in: the Unit, or cause to
be installed floor or window coveriiigs, prior to close of escrow.

43. Shin Grade Mateml Discoloraﬁon. Natural hardwoods used for cabinets,
«dgors, stair systéms; i10ldings; etc., are finished with stain and lacquer finish produots which will
chinge color over-time. Color. cbange ‘miy be the résult of & exposute to sunlight or weather, or
snnply the’ consequeice of ¢ agmg. ‘Discolomtion is not a defect.

49:  Paint Discoloratfox Certain.portions of your Umt. such as pmm-grade cabiriets,
casework, moldings and interiot doors, may: “be painted with- latex-based enamel paint. Yellowing
is>common with latéx-based enamel paints. Additionally, if your Unit has white latex<based
enatiel paint-grade cabinets, yellowing will occur.
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. *Perspiration, cleariing agents; frequericy;of use and‘othes. fiets - Tarmishing 6
- of these finishes is, therefore, tu-defect, bub # normal pro éS3: that is unsvoid

50.  Variations in Natural Materials, Your Unit may include various natural .
materials (e.g., wood, marble and/or other stone products). Wood preducts vary in dimension,

* grain, color, moisture content, and performance when subjected to high moisture environments -

and humidity/temperature variation. Some of the natural characteristics of wood will show

through the painted or stained finish. Grain pattems of texture will vary from even to irregular

throughout your cabinetry. Simildrly, granite and natural stone products will vary in appearance,
Marble is less dense and more porous than granite: Great care must be taken fo prevent damage
to marble and other stone products.  You must follow the manufacturers' recommendations for
cleaning and maintenance, ‘Because thése are natural ‘products, they are subject to variation in
color, patina, pattern, texture, veining, spotting, holes, cloudiness, cupping, flexing, buckling
oreaking and cracking. Some may vary significaiitly in filler and-sheen. The samples-inthe
Safey"office ‘afe- achual pieces of natural ‘stone ‘which indicate general color and character;
however, no two pieces can be expected to matceh, even when ‘taken from the same box. You
should view the stone prior to purchase, and-any questions regirding these materials must be
resolved prior to-installation. - If replacement of ‘natural material tile.or carpet is required, you :

understand and agree that a match with-existing material cannot bei,guamltee(_i‘.

e 51 | Brass Plnmbing/nghtFixtums/HaMWdre,Brnss,hmmetoﬂmrﬁnishsshava
thir limitations.. 10 tine, the protective laoquier sy deterlorts: foin, exposure ta Suather,

able. Under the

- circumstances, these finishes captiog:§ b giarantped: and products will not be repaired or replaced

ot wear of ﬁx_iishes.:

vis. Deywall pacils

o
oge’

g, window ‘cdges, soBfits. and oeilings, They.aro '

o “flare™atithe mictaT edgs, Panel joiiits.and seams aro taped and ‘coated
i Fastanis at;rcoatedwimﬁnisheompomds to'caver the smalf "diniple”

| mmmmmamwnxwwmmwwm

meﬂm ’

- lctowledgs that Sllehes i onttol vierthe el chatidensios of o v sipplicdta . ¢ -
- “your:Unit,* If you hiave: further ‘questions concerning Watér quality in the Property, you shiould ..

Danals may-bi-svident.

®

- can;;p@clfy.a'h'qaﬁ;'éntforaggixﬁssiyewatgg.tqﬁmkejt 1iGn-aggressive o plumbing materials, . .
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. These-triin: metals provide a durable finish but <

grossive applitations of finish compounds are féqpiired to.

ok ta G walla, impslaritidy snd yoriations:in the watl e or Saccseoion o oGl sd -
ovident. . Théss Veriitimin s il Diy wall-instillations may be, -~ .0
cosnietic cracking that may require touch up by the Ynit! " sl

contact the locai watei duthority or'a witer treatmient expert. - A quialified water troatimént expert .~ | s



-

‘ _wnhout a@iustmenttome purchase pnce of yourUmt . ; MR
) : '56.- ; Proposition 65, The State of Caleorma reqmres Seller w infoxm you of the o

o '5;(&5;:@} ity assmwith W o certain:chémicals: in -thie ‘environiiient. Bnyer,"; L
a .mmmmmmmwmmewswdwmgmmmexpommvf.

.~ - earthquake
- Fill matesial mmmngwmmgmn elevatcdmaﬁlsaﬁﬂp%‘o

54.  No Contractor; Possession; Occupancy. Seller is not acting as a contractor for
Buyer. Prior to close of éstrew,: ‘Buyer has no right or-interest in the Unit except. the right and
obligation to  purchass tha Unit in dccordance with the Purchase Documents. Buyet ghall not be
entitled to possess, gocujty or etitér upon the Unit prior to the date on which the-deed couveying
the Unit to Buyer i§ recorded. Util the Unit closes esérow and the deed is recorded; Buyer is

not allowed in the construotion atea excupt. for scheduled mcttmgs accompdnied by Seller's
représentative. In'the event Buyer entérs the construction area prior to the Close of Escrow
(exoept. for a walk through conducted with Selier's representative), . Buyer heteby agrees to’
indemnify, protect, defend-and hold harmless Seller and its successors and assigns and- its and

- their. respective officers, directors, shareholdets, members, partners, employees, contractars, -
‘ represemanves and agents from and against ali liability, loss, cost, damage, injury, déath end

or prapzny"(ﬁrcm‘diﬁ*g, Tiit 1ot Timited to, the person or property of the. . .

Buyer) resulting fmm or in connection with any such entry. on the Property prior to close of
* escrow,. such mdemmﬁcanon to- extend fo and include reasonable attomeys' costs .and fees.
' mcurred by Séller or the other mdmmﬁed parties. :

55 . Right of Substitution. From time to. time due to unavaxlabﬂxty and other

 produiction consxderanons, itis necessary for Seller to make, substnt@ons of materials and other- -

items -used in éonstruction of the: Units from those. materials and itemnis: displayed in the models.

" Therefore, Seller reseives the right ‘to mske any changes or. substitutions -as’ Seller deéms .

necessary. or- desirable_to. the color schemes, building materials,’ ﬁxtures, applmnoes and other

- _coihposients’ of the Units, The foregoing. substitutions may: inchide, thhont Jimitation, kitchen
** .appliafices, household ﬁxtums, electrical outlets and switches, hardwars, svall -surfaces, painting

and otlier similer items. Selier shall have the right.to make the subsututxdns descnbed above. o

Irkewnte M‘M%&Mormpmducuveharm

57, Assumption of Risk-dnd: Lfabillty By Wcmwofﬂn Statemcm, )V(mA

all'risk and liability for: mjmesto personsand propesty that niny be Sustained by yOu, mertibers " )
- of your_ family.and: your guests and mvnew by reason “of au eondmons of; anislancea e
dlsclosedmthisStathem. L _ T . o

;~.: R l!wlng; Senem nam!&mmnsentauvw may prmnde toBuye;thenames of
~ 'i'-m'%nw&mwmﬁmmmmm vilh the g R
T : teprsa and cunditian of sty such financing is strictly’ ‘Betweéen Buyermdany'fg:-. R
 sueh lendee; No. intantens, feprescatitions: aF wapfantics Fave. been made by Sefler with xespect A,
ﬂ'_mwmmwm«mfwm R A IR S TS
| 59, Hazardous SnbstaneeISoiIs Disclosure Buyerlsadvnsedthatﬂlesoﬂ under the _::

,_Propeny (the “Property™), 5. With most of the South of Market ares;: ‘Copsists of non-engineered
- fills-over soft bay.mud of lobse to medmm dense sand_and .contains ‘debris from: the' 1906

and fires, - This il pases sofl 1

'tmdmnwwmmym‘
Wf
nor -

contamination; - awwmammmmmmmmmm i

particulates, and ingestion of the.soil..:Mitigation measires; when completed, will mﬁuéé anid/or

ehmmate cn\nronmental or health and safety hazards caused - by “or hkely t0°be’ camsed by
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hazardous constituents in the soil. These measures include «capping the entire Property with a
concrete floor slab. Ongoing procedures must be followed to maintain the integrity of this cap,

60. Option Selectmns from Third-Pany Vendor, ‘Seller, at Seller's disaneuoh, nigy
provide Buyer with theopportunity for purchase: options.ahd upgrides: for the Unit through
specified third-party vendors. Buyer acknowledges: and agrees. that (i) -any such purchese of . .
options and/or upgrades for the Unit froxi thr&pmy vendors -aliall be ade: pursuant 10. 4
separate contfact between Buyer and such third-parly vehdors; (if-all amounts pagsble by Buyer:
pusuant to such céntract shylf be paid by Huyer ditestly.to such third-party vendars; and -(jif)
Soller shall bivi no obligations to Buyer under or in conpection with such cdntract between
Buyu and th&'&id—parbyvendmmclndxlg,bmmlimned t0, any: obligation to: reflitid 15 -
- ,mﬁyswwm&mﬂpmvenmwafa:hwelmm
' any reason. The cempleté. paymenit of the price-of all options being purchased will be
-by-the deadline set by Seller, even if the cost i8 ta be-applied to yeur Joan, Ifthetomple{c ,

payment is not received prior to the deadline, Yien the pro-selected. stamdard ftemy will be
installed. If you desire to add the egst of yim. ap&onawmrnan. and;hzslswosplaﬂewtﬁ&
 lender, the full amount ofyour deposltwmbnmditedw you:at Close of Eserow, , :

: Bachcustomohmcezs-auindiv{daalwmeﬁmdm&hmmm%iuetymnmf'
‘than to- emothér. THEREFORE, N THE HVE .:;OFAmmuch,mmmcumm;
. .CHOICE PAYMENTS ARE NONREFUNDABLE: - Sajlarrestrves the vight, withsut antios ar
obllaﬂmﬂmpncmg and terms. of the- dusigu opticmin.. Sﬁuﬁm%dgﬁtﬁm{ :
‘ mhmaﬂhﬁmmwsubmwemomdeDMbchmmhM aflibility -

T wmwmwsma,mamuym.y il SoB oS
' ;mﬁ‘actors engaged by Buyer mustbemadoaﬂ’d‘mpmgfm

62~ Visiting the: Property Before You Movc In Seller, in Selier’s dlSGI‘ethl\, may': —

%m afafnliy mmomnmm Hangzees. of ich wniny 4k

'j-mreﬁrfmxfwm m’mmmw “camplete unler ok,
wtian: _md w&_ ﬁ‘any suchi entry 38 allowed; you avist -t Wan;ed &

mmmmmazmmmw.“ ' Hy.
._m mibm&elmm' ; iamlete.

) Yo mem&ﬁmmﬁﬁﬁhﬁ
h&mmmmmmmm%wﬂw,
et e "Weliver 4nd Release’: of  Claims ‘and-Inder

. ikpehmt you to enter:yow Unit and fhie: construction .ares surrounding your Unit befare ﬁml .
. iAo T ea mmw&’m ,.

' mmquuemems By srgmng this Statement and the..i'.' o ..: .

i & Yoty own risk and you: releasg dnd waive any claims -~ -

Bmplwew, mmqs;axﬁmxnﬂ my andullother persons or entities that could be potenually g o
20 | -
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liable to you as a result of an injury which may occur during your visit to your Unit or to any
pomon of the Property.

: 63, Addendums to- Disclosum; No Representations. Additional information
addenduxns thay be added to.this Statempnt prior. to close of eserow. Neither Seller nor its sales
representatives, nor atiy bioker at salespetson or othier agent of Sellér shall be responsiblé for, or
bound by, any rep@esentauon, Agieernar, or stafement, by any ‘sales person or agent unless such
representation, agreement, or statement is in writing and signed by Seller.

64.  Water Heater Certification, Seller cemﬁes that the water heater in your Umt
has been anchored, braced orstrappedmacco:danoe wxﬂltherequuements of Health and Safety
Code Section 19211 -

65. Tenninology' Unless deﬁned herem, capltahzed words. and phxases used in this
Statement shall' have the mesanings given them in the ‘Center Declaration. Where the Center
Declaration nges the. same capxtalmed word or phrase & dxﬁ‘erent meaning than this Statenient,
the meaning given in the Center'Declgrations shall apply. - -
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MILLENNIUM TOWER ADVISORY

h SAN FRANCISCO SAN FRANCISCO ASSOCIATION OF REALTORS® STANDARD FORM

ASSOCIATION of REALTORS’

This form is intended solely for use with listings and sales
of units in the Millennium Tower in San Francisco.

Two newspaper articles regarding a condominium high-rise building in San Francisco known as the “Millennium
Tower” came to the attention of the San Francisco Association of REALTORS® (“SFAR) on August 1, 2016. The
first, entitled “S.F. tower for rich, famous is sinking,” was in the San Francisco Chronicle; the second, entitled “Finger
pointing begins in Millennium luxury tower mess,” was in the San Francisco Business Times. Copies of both of these
articles are attached and they can also be accessed presently at the following links:
http://tinyurl.com/MTChronicle080116 and http://tinyurl.com/MTBusTimes080116. Other articles or sources of
information in this regard may be available.

Buyers are urged to carefully review all such information and conduct their own investigation before the purchase of
any unit in the Millennium Tower, preferably during Buyers’ inspection contingency, if any. This includes, without
limitation, by (a) contacting all potential sources of relevant information and documents, such as the Millennium
HOA (Telephone No. 415/874-4700) and (b) engaging independent qualified experts, such as a structural engineer,
an attorney, or an appraiser, to answer any questions, provide advice and otherwise aid in investigating these matters
to Buyers’ satisfaction.

Brokers/Agents (and SFAR) have not investigated or verified, and will not be investigating, verifying or updating,
any of the information in the above-referenced or any other articles, or the issues they raise. No obligation is
undertaken by providing this advisory to provide similar advisories now or in the future regarding the Millennium
Tower or any other property.

The undersigned acknowledge receipt of this Advisory and the attached August 1, 2016 articles from the San
Francisco Chronicle and the San Francisco Business Times.

Seller Date
Seller Date
Buyer Date
Buyer Date

BROKERS/AGENTS CAN ADVISE ON REAL ESTATE TRANSACTIONS ONLY. FOR LEGAL OR
TAX ADVICE, CONSULT A QUALIFIED ATTORNEY OR CPA.

Rev. 8/01/16
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sfgate.com

SF’s landmark tower for rich and famous is sinking and tilting

By Matier & Ross
Updated 10:23 am, Monday, August 1, 2016

The Millennium Tower, a leading symbol of San Francisco’s new high-rise and high-end living, is sinking — setting the stage for
what could be one of the most contentious and costly real estate legal battles the city has ever seen.

Rated by Worth magazine as one of the top 10 residential buildings in the world, the Millennium at 301 Mission St. is home to such
A-listers as Joe Montana and Hunter Pence. Until his recent death, it’s where venture capitalist Tom Perkins owned a penthouse.
Condos sell for anywhere from $1.6 million to north of $10 million.

However, since its completion in 2008, the 58-story building has sunk 16 inches, according to an independent consultant hired to
monitor the problem. It has also tilted 2 inches to the northwest.

“That’s significant ... and of concern,” said Professor Greg Deierlein, director of the John A. Blume Earthquake Engineering Center at
Stanford University, who has been called in to evaluate the designs of a couple of San Francisco’s newer downtown high-rises.

Deierlein noted that the 88-story Petronas Twin Towers in Malaysia — which were the world’s tallest buildings when they opened in
1998 — have sunk less than 3 inches. Their tilt, or “differential settlement,” is less than half an inch.

This isn’t just an issue for the Millennium’s owners and wealthy inhabitants: It could be a headache for taxpayers as well. There are
potentially big public dollars at stake, with the owners alleging that the massive hole dug next door for the new Transbay Transit
Center is to blame for the building’s issues.
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The problem first came to light in 2010 when the Transbay Joint Powers Authority, the public agency constructing the transit center,
hired the consulting firm Arup to gauge how the excavation could affect the tower.

According to the consultant’s initial report, by the time excavation began — two Yyears after the $350 million Millennium was
completed — the tower had already settled 10 inches. That was 4 inches more than its builders had predicted for the life of the high-
rise.

Since then, “the building has continued to settle vertically, now 16 inches,” representatives of the Transbay Joint Powers Authority
said in a statement in response to questions from The Chronicle.

At the same time, geotechnical reports show that since 2009, the settling has been uneven — resulting in the 2-inch tilt.

And while Stanford’s Deierlein doesn’t consider the sink or tilt a safety issue, he did say, “I would be concerned for my investment.”
That’s because a shifting building can cause walls to crack, elevators to malfunction and all manner of other annoyances.

P.J. Johnston, spokesman for tower builder Millennium Partners and its principal owner, Sean Jeffries, said a nine-month, independent
structural safety review in 2014 “determined the settlement has not significantly affected the seismic performance of the building, and
does not represent a safety risk.”

An attorney for the Millennium homeowners association’s board, John Gill, recently sent a confidential letter to some of the more than
400 residents saying the board was “actively engaged in negotiations with Millennium Partners to resolve building settlement issues.”
The letter also said the association was “sensitive to the concerns of everyone about any issue which could impact the value of their
units.”

In a statement Friday, homeowner representatives said they had “retained a number of engineering consultants to investigate the
causes and long-term impact of these settlement conditions” and were evaluating their legal options. They cited any number of parties
that could be held “legally accountable” — including the developer, the high-rise’s designers, the contractors and the Transbay Joint
Powers Authority, which is run by San Francisco, AC Transit, Caltrans and the agency that operates Caltrain.

For his part, Millennium spokesman Johnston wasted no time blaming the transit center authority. He insisted that the tower’s settling
had been within normal range until excavation began on the bus and rail center next door.

“They built a half-mile tunnel 60 feet underground and next to our building, and they were supposed to (protect the Millennium) —
and they didn’t,” Johnston said.

The authority also signed an agreement with the Millennium developer in 2008 “to repair, at its own cost and expense ... any damage
to the development substantially caused by TJPA’s construction activities,” according a copy of the agreement on file at San Francisco
City Hall.
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Records show the Transbay Joint Powers Authority pumped more than $58 million into an underground buttressing system to shore up
the Millennium before beginning excavation in 2010. That’s one of the many reasons for the new transit center’s spiraling costs,
which are now at $2.4 billion and counting.

In its statement, the transit center authority said it “bears no responsibility for the tilt and excessive settlement.”

Unlike some downtown high-rises, the Millennium isn’t steel-framed. Instead, the developer chose a concrete design more common to
residential buildings. It relies on huge columns, shear walls and beams, and it’s much heavier than steel. What’s more, the building is
located on unstable mud-fill, just off the bay’s original shoreline.

The Millennium’s engineers anchored the building over a thick concrete slab with piles driven roughly 80 feet into dense sand. “To
cut costs, Millennium did not drill piles to bedrock,” or 200 feet down, the transit center authority said in its statement. Had it done so,
the agency said, “the tower would not be tilting today.”

Johnston countered that “virtually all other buildings in that part of the city have their foundations at the same subterranean level,”
citing skyscrapers that include the St. Regis and Intercontinental hotels.

He added that the Millennium’s design was state of the art for residential buildings and that concrete can be preferable to steel for
several reasons, including sound insulation.

“In any case, this was not a cost-saving decision, but the preferred design,” Johnston said.
While there have been reports of cracks appearing in the Millennium’s underground garage, there’s no word of residents complaining
about damage to their condos. Instead, the shifting and sinking of the concrete platform beneath the building has necessitated what

Johnston called “minor repairs to sidewalks and connections at the ground level.”

Experts tell us it’s uncertain exactly what, if anything, can be done to fix the problem or straighten the tower. There has been talk of
pumping cement underneath the base and drilling new piles — complicated and expensive undertakings.

An assessment, no doubt, that offers little comfort to those living in the building.
San Francisco Chronicle columnists Phillip Matier and Andrew Ross appear Sundays, Mondays and Wednesdays. Matier can be seen

on the KPIX TV morning and evening news. He can also be heard on KCBS radio Monday through Friday at 7:50 a.m. and 5:50 p.m.
Got a tip? Call (415) 777-8815, or email matierandross@sfchronicle.com. Twitter: @matierandross\
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From the San Francisco Business Times:
http://www.bizjournals.com/sanfrancisco/blog/real-
estate/2016/08/fingerpointing-begins-millennium-luxury-tower-mess.html

Finger pointing begins in Millennium luxury tower
mess

Aug 1, 2016, 2:53pm PDT

Finger-pointing is in full force over who is to
blame for the 60-story Millennium Tower condo
building sinking and tilting.

Developer Millennium Partners said the sinking
at the $600 million tower is the fault of the
Transbay Joint Powers Authority for not
protecting the condo tower during
construction of a subterranean train tunnel as
part of the nearby Transbay Terminal project.
The tower was completed in 2009.

“301 Mission exists in a location where major
underground construction work was

SPENCER A BROWN
subsequently performed by others, who were Millennium Tower is now at the center of a

obligated to monitor and protect existing dispute over who is at fault for the building's

excessive settlement.

structures, and to mitigate any impacts of their
work,” the developer said in a statement.

Meanwhile, the TJPA, which revealed this afternoon that it has received claims for
damages from some Millennium condo owners, deflected responsibility back
toward the developer.

“The residents’ claims against the TJPA are misplaced; as demonstrated by data
Page 6 of 8


http://www.bizjournals.com/sanfrancisco/blog/real-estate/2016/08/millennium-tower-sf-is-sinking-millennium-partners.html
http://www.bizjournals.com/sanfrancisco/stories/2010/03/29/focus3.html
http://www.bizjournals.com/sanfrancisco

collected over more than seven years, full responsibility for the tilting and
excessive settlement of the building lies with Millennium Partners, the developer of
the Tower,” the TJPA stated. “Millennium Partners’ poor design decision is the
cause of the tilt and excessive vertical settlement of the Millennium Tower.”

The building’s homeowners’ association said in a statement that the developer
informed the group that the building has settled more than is expected. The group
has brought on consultants to determine what repairs the building might need and
is also evaluating who could be held legally liable for the building’s condition.

You can read the full statement from the homeowners association here.

According to the homeowners' association, the list of responsible parties could
include: “the developer, the original design professionals, the original contractors,
and the Transbay Joint Powers Authority (as a result of the construction of the
neighboring Transbay Transit Center). The Transbay Joint Powers Authority has
acknowledged, in a recorded easement, that its significant construction activities
could have negative impacts on surrounding structures and properties.”

The tower is built in an area where the bay was filled in with sand, as is much of the
South of Market district. Buildings on infill land are constructed with piles or poles
that reach down to bedrock so that the buildings won't sink into compressible soil.

That type of construction has been used for many decades, said Tom Holzer, a
Menlo Park-based research geologist with the earthquake hazards team of U.S.
Geological Survey.

“Unless there’s some miscalculation, the building should be really stable,” he said
speaking in general about buildings built on infill. “With piles, you shouldn’t have
any sinking, not if it's done properly.”

According to the San Francisco Chronicle, which first reported the story, the
building has sunk 16 inches and has titled 2 inches to one side in less than a
decade. It had been expected to sink a maximum of 6 inches over its lifetime.

Millennium Tower was originally built with a concrete slab foundation that is
supported by piles that do not reach bedrock. The building’s “
inadequate to prevent settlement of a building with the weight of the Tower. In

foundation is
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contrast, the Salesforce Tower and 181 Fremont Tower, also adjacent to the Transit
Center, are supported on piles drilled down to bedrock,” the TJPA said.

The agency also spent $58 million to add support between the building and the
future transit center site, which it called an “extraordinary step.”

“The TJPA completed the buttress and excavation of the Transit Center several
years ago, yet the Millennium Tower has continued to settle at a steady rate due to
the Tower’s own improper foundation,” the agency stated. “The TJPA's monitoring
of other nearby tower developments confirms that no other neighboring towers
are experiencing excessive settlement like the Millennium Tower.”

The building’s homeowners’ association said it is working with engineering
consultants to determine how and when the building can be repaired and how
much it will cost.

Blanca Torres
Reporter
San Francisco Business Times
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