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I, JOSEPH W. COTCHETT, hereby declare as follows:

1. | am a partner at the law firm of Cotchett, Pitre & McCarthy, LLP, one of the
counsel for Plaintiffs in the above-captioned case. | have personal knowledge of the matters set
forth below and, if called as a witness, | could and would testify competently to the statements
herein.

2. On August 2, 2017, we filed the first claim for damages resulting from the Oroville

Dam spillway collapse in February, 2017.

3. On October 23, 2017, | sent a document preservation letter to Spencer Kenner,

Chief Counsel for Defendant California Department of Water Resources (“DWR”), advising him
that we had heard statement of DWR’s directive to its employees “that any notes, files, memos,
etc. regarding the Oroville Dam crisis, or maintenance upon same, be destroyed.”

4. Following that letter, several attempts were made to reach Mr. Kenner at DWR’s
Sacramento office regarding this request.

5. In the letter, | asked for a notification regarding the documents requested. We
attempted to reach Mr. Kenner by telephone several times, and never received the courtesy of a
response from Mr. Kenner. A true and correct copy of my October 23, 2017 letter to Mr. Kenner
is attached hereto as Exhibit A.

6. As a result of Mr. Kenner’s total lack of response to serious allegations, my firm
noticed the deposition of DWR’s person most qualified (“PMQ”) to testify on the following topics:

a. DWR’s policies or procedures regarding the preservation and destruction of
documents and electronically stored information; and

b. DWR’s dissemination of information concerning the destruction of or duty to
preserve documents.

7. On May 15, 2018, DWR produced two witnesses to testify on the aforementioned
topics: Chief Information Security Officer Richard Harmonson and Chief Information Officer
Tim Garza. Both witnesses testified that they had NEVER SEEN a copy of my October 23, 2017
letter to Mr. Kenner, nor did Mr. Kenner ever contact them or request that they investigate the

serious allegation brought to light in my letter. (Harmonson, p. 66; Garza, pp. 45, 48).
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8. A true and correct copy of relevant excerpts of DWR’s PMQ Richard Harmonson’s
May 15, 2018 deposition transcript is attached hereto as Exhibit B.
9. At deposition, Mr. Harmonson was asked whether he had ever before seen the

October 23, 2017 preservation letter. Mr. Harmonson responded he had not (Harmonson, p. 66).

Q. I'll represent to you that Exhibit 7 is a
letter from my law office, Cotchett,
Pitre & McCarthy, to Spencer Kenner, Chief Counsel
for DWR, dated October 23rd, 2017. Have you ever
seen this document before?

A. No, I have not.

10. A true and correct copy of relevant excerpts of DWR’s PMQ Tim Garza’s May 15,
2018 deposition transcript is attached hereto as Exhibit C.
11.  Atdeposition, Mr. Garza was asked whether he had ever before seen the October

23, 2017 preservation letter. Mr. Garza responded he had not (Garza, p. 48).

Q. I'm looking at Exhibit 7. 1It's the
October 23rd, 2017, letter from Mr. Shapiro’'s firm to
Mr. Kenner, Chief Counsel for the California
Department of Water Resources. You saw that letter?

MR. BONA: He's got it in front of him.

BY MR. HARRIS:

Q. Was that the first time you saw that letter
today, here at the deposition?

7 Yes.
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12. Mr. Garza was further questioned regarding his knowledge of a DWR memo
directing that any notes, files, memos, etc. regarding the Oroville Dam crisis or related
maintenance be destroyed. Mr. Garza claims to have no familiarity with such a memorandum

(Garza, p. 45).

Q. I'd like to show you a document that was
marked as Exhibit 7 previously. Exhibit 7 is an

October 23rd, 2017, letter from my law office to the

© 00 ~N oo o B~ O w N

Chief Counsel of the Department of Water Resources.

i: The letter says that, quote, "Rumors have surfaced to
1o || the effect that a memoranda or other form of
13 || directive has issued from DWR directing that any
14 || notes, files, memo, etc. regarding the Oroville Dam
151 crisis or maintenance upon same be destroyed," end
i: quote. Are you familiar with such a Memorandum?
18 . N_O.
19 Q. Are you familiar with any other directive
20 || which might have directed DWR employees to destroy
21| notes or files relating to the Oroville Dam?
22 - NA
23
24
25
26 ||
27
28
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13. As shown above, neither Mr. Harmonson nor Mr. Garza, DWR’s elected PMQs,
were never shown my October 23, 2017 preservation letter; nor did they have knowledge relating
to Mr. Kenner’s inquiry therein.

14. I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 31st day of January 2019 at Burlingame, California.

™~

SEPH W. COTCHETT
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COTCHETT, PITRE & McCARTHY, LLP
LOS ANGELES SAN FRANCISCO AIRPORT OFFICE CENTER NEW YORK
840 MALCOLM ROAD
BURLINGAME, CALIFORNIA 94010
TELEPHONE {650) 697-6000
FAX (650} 697-0577

October 23, 2017

Spencer Kenner, Chief Counsel
California Department of Water Resources
P.O. Box 942836, Room 1104
Sacramento, CA 94236-0001

Re: OROVILLE DAM CRISIS /SPILLWAY FAILURE
FEBRUARY 2017

Dear Mr. Kenner,

We represent various individuals who have filed claims pursuant to Gov. Code § 810, et
seq. involving the above spill. Rumors have surfaced to the effect that a memorandum/memoranda
or other form of directive has issued from DWR, directing that any notes, files, memos, etc.
regarding the Oroville Dam crisis, or maintenance upon same, be destroyed. While this sounds
morally reprehensible, it may be accurate, and we thus call this to your attention. We request that
absolutely nothing be destroyed or tampered with, which in any way concerns the design,
construction of, inspection, maintenance or repairs upon Oroville Dam, or the Oroville Dam crisis
of February, 2017. If such a memo or communication was sent to staff, we request a copy of any
such memorandum/memoranda that may have been issued.

We hereby notify the DWR and its contractors and agents, of our request that they not
destroy, conceal, or alter any information contained not only in documentary, photographic,
videographic, or other tangible form, including all documentary or electronic memorializations
sent or received through any form of Social Media, but also any such information stored in
electronic or digital form or generated by your computer systems or electronic devices. This
information may be relevant to the above matter and be unavailable from any other source. As
you may know, such electronic information can easily be inadvertently destroyed, and the failure
to take reasonable measures to preserve it can result in serious consequences. See, e.g., Cedars-
Sinai Med. Ctr. v. Superior Court (1998) 18 Cal. 4" 1. We request that you immediately provide
a copy of this Preservation Letter to each contractor with whom DWR has contracted,
communicated or engaged, concerning any aspect of the Oroville Dam Project, from 2005 to date,
inclusive.

The electronic data and the storage devices in which documents are kept that DWR is
obligated to maintain and preserve during the pendency of the investigation of the dam failure
include all of the following data and devices, which are in the possession of DWR, including its
contractors or agents:
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October 23, 2017
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1. Electronic files, including deleted files and file fragments, stored in machine-
readable format on magnetic, optical, or other storage media, including hard drives or floppy disks
in all DWR instruments, or contractors employed by DWR, desktop computers, laptop computers,
home personal computers, and the backup media used for each;

2. E-mail, both sent and received, internally or externally;

3. Telephone files and logs such as voicemail and wuniversal mobile
telecommunications system (UMTS) data;

4, Word processing files, including drafts and revisions;
5. Spreadsheets, including drafts and revisions;
6. Databases;

7. Electronic files in portable storage devices, such as floppy disks, compact disks,
digital video disks, ZIP drives, thumb drives, or pen drives;

8. Computer-aided design files;
9. Presentation data or slide shows, such as PowerPoint;
10.  Graphs, charts, and other data produced by project management software;

11.  Data generated by calendaring, task management, and personal information
management software, such as Microsoft Outlook;

12, Data created with the use of personal data assistants, such as PalmPilot;

13.  Data created with the use of document management software;

14.  Data created with the use of paper and electronic mail logging and routing software;

15. Internet and web-browser-generated history files, caches, and “cookies” files
generated at the workstation of each employee, contractor or agent of DWR’s employ and on any

and all backup storage media;

16.  Logs of network use by DWR employees, contractors or agents, whether kept in
paper or electronic format;

17.  Copies of DWR’s backup tapes and the software necessary to reconstruct the data
on those tapes on each and every personal computer or workstation and network server in your
client’s control and custody;
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18.  Electronic information in copiers, fax machines, and printers.
We formally request that you consult with DWR’s Supervisors and notify us if there are

any questions about our inquiry regarding the documents requested in the first paragraph of this
letter.

Very truly yours,

cc:  Grant Davis, Director
California Department of Water Resources
P.O. Box 942836, Room 1115-1
Sacramento, CA 942356-0001

Niall P. McCarthy
James V. Nolan
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right?
A Yes.
Q And what was that progranf
A. M crosoft Skype.
Q Do you know approxi mately what percentage of

enpl oyees use M crosoft Skype?

A. No.

Q G eater than 50 percent?

A | have no i dea.

Q. |"mgoing to mark this as Exhibit 7.

(Exhibit 7 marked)
BY MR SHAPI RO
Q "Il represent to you that Exhibit 7 is a
|l etter fromnmny |aw office, Cotchett,
Pitre & McCarthy, to Spencer Kenner, Chief Counsel
for DWR, dated October 23rd, 2017. Have you ever

seen this docunent before?

A. No, | have not.

Q If you would, just read the first two
sentences of the docunent. | guess | wll read them
out loud. It says "Dear M. Kenner, we represent

various individuals who have filed clainms pursuant to
Gover nnment Code Section 810, et seq. involving the
above spill. Runobrs have surfaced to the effect that

a menoranda or other formof directive has issued

Page 66
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby
certify:

That the foregoing proceedi ngs were taken
before ne at the tinme and place herein set forth;
that any wtnesses in the foregoing proceedi ngs,
prior to testifying, were duly sworn; that a record
of the proceedi ngs was nmade by nme using nmachi ne
short hand which was thereafter transcribed under ny
direction; that the foregoing transcript is a true
record of the testinony given.

Further, that if the foregoing pertains to
the original transcript of a deposition in a Federal
Case, before conpletion of the proceedi ngs, review of
the transcript [ ] was [ ] was not requested.

| further certify | amneither financially
Interested in the action nor a relative or enpl oyee
of any attorney or party to this action.

I N WTNESS WHEREOF, | have this date

subscri bed ny nane.

Dat ed: May 29, 2018 - P I

/ ! | ;
Parmse Gaderao-

CARRI E PEDERSON
CSR No. 4373
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BY MR. SHAPI RO

Q How nmuch of the data were you able to
recover?

A. Basically we | ost about 20 percent of our
dat a.

Q Twenty percent of your entire data or

20 percent of the data that was |ost?

A Twenty percent of the data that was | ost.

Q |'"d like to show you a docunent that was
mar ked as Exhibit 7 previously. Exhibit 7 is an
Cct ober 23rd, 2017, letter fromny |law office to the
Chi ef Counsel of the Departnent of \Water Resources.
The letter says that, quote, "Runors have surfaced to
the effect that a nenoranda or other form of
directive has issued from DWR directing that any
notes, files, nmeno, etc. regarding the Ooville Dam
crisis or maintenance upon sane be destroyed,"” end
guote. Are you famliar with such a Menorandunf

A. No.

Q Are you famliar with any other directive
whi ch m ght have directed DWR enpl oyees to destroy
notes or files relating to the Oroville Danf

A. No.

Q Woul d such a directive be consistent with

DWR' s docunent managenent policies?

Page 45
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Q Any other witten docunents that you can
think of reflecting policies and procedures as to

retenti on of docunents?

A. No.
MR. SHAPIRO. |I'mgoing to open it up to
co-counsel .
EXAM NATI ON
BY MR. HARRI S:
Q. |'ve got just maybe four or five m nutes

dependi ng upon your answers.
A. Okay.
Q I'm |l ooking at Exhibit 7. It's the
Cct ober 23rd, 2017, letter from M. Shapiro's firmto
M . Kenner, Chief Counsel for the California
Depart nent of WAater Resources. You saw that letter?
MR. BONA: He's got it in front of him
BY MR. HARRI S:
Q Was that the first tinme you saw that |etter

t oday, here at the deposition?

A. Yes.

Q Have you had a chance to read it at all?

A. No.

Q Coul d you go ahead and take your tine, read

the first paragraph for nme, and once you're done,

just let me know.

Page 48
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MR. BONA: Just the first paragraph?
MR. HARRI'S: Yeah, just the first paragraph.
MR. BONA: All right.
( Pause)
THE W TNESS: COkay.
BY MR. HARRI S:

Q You would agree with ne that's a serious
charge being | evel ed against the DAR? Wbul d you
agree with that?

A Yes.

Q M. Kenner, Spencer Kenner, do you work with
M. Kenner with regard to docunent retention or
preservation?

A. No.

Q Have you ever worked w th hinf

A. We work through the | egal office when they
I nstruct us which litigation holds to put on which
accounts.

Q Did M. Kenner ever cone to you or anybody
el se that you're aware of in DAR to see if they could
| ocate or find any such nmeno to your know edge?

A. Not to nmy know edge.

Q Do you know what, if any, investigation was
done by the DWR to find out whether or not there were

ei t her docunments being destroyed or a nmeno being
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di stributed requesting that docunents be destroyed

regarding the Oroville Dam spill?

A. | have no know edge of any neno.
Q Have you ever heard of this runor?
A. No, | have not.

Q Do you know who M. Kenner would go to to
I nvestigate sonething |ike this?

A. We do receive a request fromthe | egal
office to look for particular docunents by name on
our file system occasionally.

Q Woul d M. Kenner have the ability or his
office have the ability to do this, search for these
docunents w thout going to you or soneone else in | T?

A. Not enterprise-w de.

Q Do you have any know edge as to why
M. Kenner has not conme to you at the present tine to
have you search to see if this nmeno exists?

A. He has not cane directly to ne, but | have
no knowl edge if he actually addressed anybody el se
within nmy shop such as ny information security
of ficer.

Q And who woul d t hat be?

A. Ri chard Har nonson.

Q M . Harnmonson was here earlier, and he

testified to having no knowl edge of this either. Who

Page 50
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el se, if anybody, would M. Kenner go to to find out
if this was a viable runor or not?

A. Those woul d be the two common areas, the ClIO
or the SO that woul d be addressed.

Q So as far as we're aware here today, he's
never conme to you, and according to M. Harnonson,
he's never gone to him Do you know if there's been
anyone el se he would go to?

A. Not to nmy know edge.

Q And just a couple questions on the issue of
conpliance with regard to the enpl oyees conplying
wth the retention protocols you have in place.

One of the questions you were asked was
whet her or not you were aware of any inadvertent | oss
of documents. In your career at DWR, have you ever
become aware of any purposeful destruction of
docunments by the enpl oyees?

A. Yes. | nean people do delete a docunent if
it's no longer required, so | nmean they do, you know,

sel ect docunents that they no |l onger need. Either

old drafts or docunent in transit, they will delete.
Q And you woul dn't consi der that inadvertent?
A. No.

Q Wth regard to -- when |I'mtal king about

purposeful, |I'mtal king about sonmething that's al nost
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby
certify:

That the foregoing proceedi ngs were taken
before ne at the tinme and place herein set forth;
that any wtnesses in the foregoing proceedi ngs,
prior to testifying, were duly sworn; that a record
of the proceedi ngs was nmade by nme using nmachi ne
short hand which was thereafter transcribed under ny
direction; that the foregoing transcript is a true
record of the testinony given.

Further, that if the foregoing pertains to
the original transcript of a deposition in a Federal
Case, before conpletion of the proceedi ngs, review of
the transcript [ ] was [ ] was not requested.

| further certify | amneither financially
Interested in the action nor a relative or enpl oyee
of any attorney or party to this action.

I N WTNESS WHEREOF, | have this date

subscri bed ny nane.

Dat ed: May 29, 2018 - P I

/ ! | ;
Parmse Gaderao-

CARRI E PEDERSON
CSR No. 4373
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